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Federal Trade Commission v. Meta Platforms, Inc.

_ FSupp.3d __ (D.D.C. November 18, 2025)

JAMES E. BOASBERG, District Judge. Believing that the only constant in the world was change,
the Greek philosopher Heraclitus posited that no man can ever step into the same river twice.
In the online world of social media, the current runs fast, too. The landscape that existed only
five years ago when the Federal Trade Commission brought this antitrust suit has changed
markedly. While it once might have made sense to partition apps into separate markets of social
networking and social media, that wall has since broken down.

In this action, the FTC has argued that Facebook, Instagram, Snapchat, and minor player
MeWe compete only with one another in a market that the agency calls “personal social net-
working” (PSN). It claims that Meta holds a monopoly in this market and, faced with challenges
to its dominance, preserved its monopoly not by outcompeting its upstart rivals Instagram and
WhatsApp, but by buying them. This, the agency has maintained, constitutes maintaining mo-
nopoly power through means other than competition on the merits, which would violate Sec-
tion 2 of the Sherman Act.

Meta’s position, conversely, is that if PSN apps were ever a separate economic unit, they no
longer are. The company sees itself as competing in the broader field of social media, which at
a minimum includes TikTok and YouTube, fierce competitors for users’ time and attention in
this space. Adding those two companies to the relevant market, Defendant points out, dimin-
ishes Meta’s share below monopoly level. What is more, Meta defends its acquisitions as bene-
ficial to consumers.

In this fifth year of litigation, the Court held a lengthy bench trial, hearing from myriad wit-
nesses throughout the industry, as well as from dueling sets of experts. As it has forecast in
prior Opinions over the years, the FTC has an uphill battle to establish the contours of any
separate PSN market and Defendant’s monopoly therein. The Court ultimately concludes that
the agency has not carried its burden: Meta holds no monopoly in the relevant market. Judgment
must therefore be entered in its favor.

I. Background

Rather than aggregate all its factual findings in one lengthy recitation, the Court uses this section
to lay out the background against which to view the evidence it will then discuss. It begins with
the platforms themselves: Facebook and Instagram, as well as two other apps that will play
important roles in what follows—TikTok and YouTube. It next details Meta’s business model,
whose particulars will be critical in assessing market definition and monopoly power. The sec-
tion winds up with a summary of this case’s procedural history.

A. The Platforms

Consistent with our theme of change, the Court emphasizes that Facebook and Instagram have
significantly transformed over the last several years. Before explaining that transformation, the
Court first sketches the basics of Facebook, Instagram, TikTok, and YouTube. It then details
how that quartet of social-media apps has recently converged to offer similar experiences.

1. Facebook, Instagram, TikTok, YouTube

The mighty Meta of today was once a scrappy dorm-room startup called The Facebook. This
upstart website—a threadbare tool to add friends and see their posts—Ilaunched for Harvard
students in 2004, fanned out to other college campuses, and then opened up to the general
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public in 2006. It kept growing at a dizzying pace: by the end of 2011, almost 850 million people
a month were using Facebook. Today, more than 3 billion people do.

If you are one of them, you can open Facebook’s app and see your News Feed. This feed
contains a mix of content from your friends, from accounts you follow, and from people who
you do not know but who have posted something that Facebook thinks you will be interested
in. Just a tap away lie other features. These include Stories: disappearing posts from your friends
and accounts you follow that are visible for only 24 hours. Or Facebook Reels, which Meta
added in 2021. Reels are short videos that have been created by other users. They are made and
posted by people whom a user does not know. Instead, they are recommended by an Al algo-
rithm based on the user’s interests. Facebook also offers a separate app called Facebook Mes-
senger, which lets users exchange private messages.

Facebook was not the only platform to sweep across the globe on the surging wave of social
media. In 2010, Kevin Systrom and Mike Krieger launched an app called Instagram. This app
combined a photo-editing tool with a social network. If you downloaded the original Instagram,
you could edit photos and upload them, follow other accounts, scroll through a feed of photos
uploaded by accounts you followed, and like and comment on those photos.

Facebook bought Instagram in 2012 and has been adding new features ever since. Instagram
today looks a lot like Facebook. It has a Feed, containing posts from accounts that you follow
and content from strangers that an Al algorithm recommends. It also has Stories. And it lets
you send private messages to other users.

Meta’s other relevant platform is WhatsApp, an internet-based messaging app that launched
as an independent company in 2009. Facebook bought WhatsApp in 2014. The FTC theorizes
that Facebook feared WhatsApp would build its own social network and bought the service to
keep it out of Facebook’s lane. WhatsApp is therefore relevant to whether Meta maintained its
monopoly through an anticompetitive acquisition, but both sides agree that it does not belong
in the relevant market. Because the Court decides this case on that market’s boundaries alone,
WhatsApp is not relevant to what follows and will now disappear from the case.

The company that started as a connection among Harvard students has thus grown to own
three platforms. In 2021, the umbrella company changed its name to Meta.

Two other social-media apps are relevant here: TikTok and YouTube. The former lets users
watch and upload short videos. Like Facebook and Instagram, it has some social features: users
can like videos, comment on them, repost them, search for specific accounts, follow accounts,
exchange messages, and share videos with others—either in a TikTok message or via text mes-
sage. Yet the app’s breakthrough innovation and central feature opened a new path that tradi-
tional social networks had not yet explored: an Al algorithm that shows users content based
not on their friends, but on their interests. This is TikTok’s For You page, a scrollable feed that
the algorithm assembles by trawling through the app’s videos, analyzing the user’s behavior, and
predicting which video she will most want to see next. More than 70% of time on TikTok is
spent on this feed. TikTok is a recent import to the United States, having arrived only in 2018.
It has since spread furiously. As of the start of this year, more than [redacted] Americans per
month were using the app.

Finally, YouTube. This platform lets users upload videos and watch the billions of videos
uploaded by others. It also recommends videos based on each user’s interests and what others
are watching. Users can like videos and comment on them. If watching a video on the YouTube
app, they can tap a button to send it to others—say, by texting it to a friend. Many videos on
YouTube are longer than what you will find on TikTok or Instagram. But the platform has also
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added YouTube Shorts, short videos that are virtually identical to a TikTok video or a Facebook
or Instagram Reel.

2. The Evolution of Meta’s Apps

The Facebook and Instagram that exist today bear little resemblance to the versions that readers
might remember from the 2010s. Time was, both apps primarily showed content from users’
friends—you might log on to Facebook and see a friend’s post on your wall, then open up
Instagram to a feed full of pictures from your friends’ weekends. Those versions of Meta’s apps
are gone.

Americans now spend only 17% of their time on Facebook viewing content from their
friends. See DX 1152 (Jan. 2025 Facebook Surface Breakdown). On Instagram, that number is
7%. See DX 1153 (Jan. 2025 Instagram Surface Breakdown). What has replaced content from
friends? For the most part, short videos posted by strangers and recommended by Al

A majority of Americans’ time on Facebook is now spent watching videos. See DX 1147 (U.S.
Share of Facebook Time Spent on Video). Same for their time on Instagram. See DX 1153 (Jan.
2025 Instagram Surface Breakdown). In particular, both apps have shifted to primarily showing
Reels. *** Most of the time that Americans spend on Instagram is spent watching Reels, and
Reels is also the single most-used part of Facebook. See DX 1152 (Jan. 2025 Facebook Surface
Breakdown).

Reels relates to some helpful vocabulary that the Court will be returning to. Meta uses the
phrase “connected content” for posts from accounts that a user has friended or followed. By
contrast, “unconnected content” is from accounts that the user has not friended ot followed.

The shift to Reels is notable because they are entirely unconnected. Even feeds that used to
show endless streams of friends’ posts now mostly display unconnected content. Today, fewer
than [redacted] of posts that users see in Facebook’s News Feed are original posts from their
friends. See DX 1152 (Jan. 2025 Facebook Surface Breakdown) (calculating this number as
25%, possibly by including content that friends reshare). On Instagram’s Feed, that number is
5%. See DX 1153 (Jan. 2025 Instagram Surface Breakdown).

To be sure, connecting with friends remains an important part of both apps. Yet friends’
content has withdrawn from the main feature to a smaller ingredient in a blend. How people
use Facebook and Instagram socially has changed, too. Users have become far less likely to post
publicly and instead primarily share content using private messages, either in the app or over
text.

Put those changes together—a shift from feeds full of friends’ posts to ones dominated by
unconnected content, and a pivot from posting in a semi-public feed to sending content to a
single friend or a group chat—and both scrolling and sharing have transformed. A decade ago,
users who checked Facebook or Instagram would see a stock of updates broadcasted by their
friends: a status update, a baby picture, a video posted on a friend’s Facebook wall. When they
wanted to share, they would post something to this ever-growing feed for all their friends to
see. Now, they are more likely to open the app and scroll through Al-recommended content,
then share by sending that content as a private message.

Why did this happen? The tectonic transformation was the sum of six smaller shifts.

First, smartphone usage exploded. In 2011, only 35% of Americans owned a smartphone. As
Americans increasingly relied on their phones, they increasingly kept up with their friends by
texting, especially using group chats that let them keep up with many friends at once. Texting a
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medium-sized group of close friends, it turns out, was often more appealing than broadcasting
updates to 1,000 acquaintances. Smartphones thus helped Americans easily share with select
groups of friends they cared about, which in turn made posting to a social-media feed less
important.

Second, cellphone data got better. It got faster, so people could watch videos on their phones
without bushwhacking through constant freezing and buffering.

Third, the steady progress of cellular data was followed by a massive leap in Al. Advanced Al
algorithms can now analyze your preferences, search through billions of pieces of content, and
find engaging videos about the things you care most about in the world. As a result, when
Facebook and Instagram want to serve a user the post that she is most interested in, they are
not limited to posts from her friends or accounts she follows. Instead, they can sift through
millions of videos and find the perfect one for her—and it is more likely to interest her than a
humdrum update from a friend she knew in high school.

Fourth, as social networks have matured, the alternatives to Al-recommended content have
become less appealing. When someone first signed up for Facebook, his friends on the app
were his friends in real life. More than a decade later, his offline friends have changed, but his
old Facebook friends are still there. Longtime users’ friend lists have thus become an often-
outdated archive of people they once knew: a casual friend from college, a long-ago friend from
summer camp, some guy they met at a party once. Posts from friends have therefore grown less
interesting.

Put those four changes together—millions of Americans with a smartphone in hand, hooked
up to a fast and cheap network that shows videos on demand, equipped with an algorithm that
can find just the right one, and increasingly bored by their friends’” posts—and the conditions
were set for a social-media app that would show nothing but unconnected videos recommended
by an algorithm. That app was TikTok, and it was the fifth force pushing Facebook and Insta-
gram to evolve.

TikTok launched in the United States in 2018. It soon put enormous competitive pressure on
Meta. To defend its business, Meta added Reels to Instagram in 2020, copying TikTok to keep
users on Meta’s apps. These short unconnected videos recommended by Al then multiplied to
dominate users’ feeds.

Finally, those five changes both caused and were reinforced by a change in social norms,
which evolved to discourage public posting. People have increasingly become less interested in
blasting out public posts that hundreds of others can see. Instead, they prefer to send messages
to individual friends or to group chats.

That shift in norms has not only changed what people post; it has also limited what is there
for them to see. Because Meta has fewer posts from friends to fill each uset’s feed, it must turn
to unconnected content to fill the gap.

Those six trends have transformed Facebook and Instagram into the apps that exist today,
ones that primarily show users short unconnected videos recommended by algorithms. Both
apps are pushing still further in that direction. In just the last two years, the share of time on
Facebook that Americans spent viewing friends’ content fell by almost a quarter; the share of
time they spent watching Reels more than doubled. Compare DX 1169 (Jan. 2023 Facebook
Surface Breakdown), with DX 1152 (Jan. 2025 Facebook Surface Breakdown). In the same
period on Instagram, the share of time spent on friends’ content fell by more than a third, while
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the share of time spent watching Reels more than tripled. Compare DX 1171 (Feb. 2023 Insta-
gram Surface Breakdown), with DX 1153 (Jan. 2025 Instagram Surface Breakdown).

3. Convergence

Facebook, Instagram, TikTok, and YouTube have thus evolved to have nearly identical main
features. On all four, users spend most of their time watching videos. All four use algorithms
to recommend those videos to users. *** The most-used part of Meta’s apps is thus indistin-
guishable from the offerings on TikTok and YouTube.

As Meta has moved to showing TikTok-style videos, TikTok has moved to adding Metastyle
features to share them with friends. *** At the same time, the technological changes discussed
above have made video apps more social. Watch a video on the desktop website
www.youtube.com, and it takes several steps to share it with a friend. Watch it on the YouTube
app, and you can text it to her with the tap of a button. The possibilities opened by technology,
the responses by users, and the competitive choices of the apps have combined to push Face-
book, Instagram, TikTok, and YouTube into similar social-media experiences.

B. Meta’s Business Model

In terms of a business model, both Facebook and Instagram have always charged users the
same amount: nothing. Instead, Meta makes money by selling ads. Companies like Meta meas-
ure the intensity of advertising on their apps by analyzing “ad load™: the share of posts that are
ads.

Common sense tells us that users would prefer content to ads—i.e., a lower ad load. While
Meta witnesses insisted that ads are benign, the record says otherwise. For instance, Facebook
has run an experiment where it does not show ads to a small group of users; those users spend
7% more time on the platform. One Instagram survey found that the top two user complaints
were both about seeing too many ads. See PX 3778 (Instagram Voice of the Community Deck)
at 0.

While users indeed prefer fewer ads, however, the preference is slight. Again, showing users
no ads whatsoever gets them to spend only 7% more time on Facebook. Even for teens and
young adults—who are especially sensitive to ads—ads seem to impose a low cost. Meta esti-
mated that reducing teens’ ad load by 80% would get them to use Facebook only 3% more
often, while cutting young adults’ ad load in half would juice their Facebook sessions by only
1%.

In fact, people are not willing to pay much to avoid ads. European regulators require Meta to
offer ad-free versions of its apps. Those versions cost €5.99 per month for the platforms’ web-
sites and €7.99 per month for the apps. Fewer than .01% of users have taken the offer. ***

One reason why users seem to mind ads so little is that Meta works hard to make them unin-
trusive and engaging. For one, users can scroll past an ad on their feeds—unlike, say, an ad on
Netflix. Meta also tries to ensure that its ads are interesting and relevant. After all, the better the
ad, the more consumers will interact with it, thus enhancing Meta’s bottom line. Meta sells ads
by auctioning off spots in a user’s feed. The price that it accepts in this auction depends in part
on the quality of the ad: the more engaging the ad and the more relevant to this particular user,
the less Meta will charge to show it. Relatedly, the more likely a user is to be interested in an ad,
the more likely Meta is to show it to him.
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Meta tailors ad load to each user. The company knows basic information about users: their
demographics, how long they have been on Facebook or Instagram, how many friends or fol-
lowers they have, how much they use the app. It also tracks how each user responds to ads—
how often she clicks on them, whether they make her use the app less, and how large that effect
is. Meta uses that information to individually calibrate each user’s ad load.

This business model—give people a compelling product for free, then sell ads that can be
seen by millions—has been amazingly successful. Facebook has grown from a handful of col-
lege campuses to 240 million active American users. Meanwhile, Meta’s advertising revenue has
swelled from $80 million in 2009 to $161 billion last year.

C. Procedural History

On now to the history of what brings us here. Facebook bought Instagram in 2012 and
WhatsApp in 2014. The FTC approved both acquisitions at the time. Years later, it changed its
mind. At the end of 2020, it filed this suit alleging that there exists a distinct market for “personal
social networking” services in the Unted States, that Meta has held a monopoly in this market
since 2011, and that Meta maintained that monopoly power by (among other acts) buying In-
stagram and WhatsApp to squash their competitive threats. The agency claimed that Meta
thereby violated Section 2 of the Sherman Act, which forbids monopolization.

This Court dismissed the initial Complaint. FT'C v. Facebook, Inc., 560 F.Supp.3d 1, 32
(D.D.C. 2021). It expressed doubts about the boundaries of any purported market for personal
social networking, which depends on the porous borders of several apps that offer a changing
mix of free services, some of which involve connecting with friends and others of which do
not. Still, the FTC had alleged enough about the market to survive a motion to dismiss. But it
had merely rattled off a conclusory assertion that Facebook held a monopoly in that market, so
the Court held that the agency had not plausibly stated a claim.

The FTC tried again with a beefed-up Amended Complaint, once again alleging that Meta
holds a monopoly in personal social networking and unlawfully maintained that monopoly by
buying Instagram and WhatsApp to eliminate them as competitive threats. This time, the Court
held that the FTC had plausibly alleged that Facebook held monopoly power and that its acqui-
sitions of Instagram and WhatsApp constituted monopolization. FTC v. Facebook, Inc., 581
F.Supp.3d 34, 40 (D.D.C. 2022). It therefore let this count proceed, albeit with a warning that
“the agency may well face a tall task down the road in proving its allegations.” Id.

After extensive discovery, the parties each moved for summary judgment. The Court largely
denied both motions *** . The Court held [a] bench trial this spring. It heard testimony that
stretched for more than six weeks, considered thousands of documents, and has now received
both parties’ post-trial submissions. This Opinion constitutes the Court’s verdict and thus in-
corporates its findings of fact and conclusions of law.

The Court decides only what product market Meta competes in and whether Defendant holds
monopoly power in that market. Both are primarily factual questions. ***

II. Analysis ***

B. Timing

Before turning to the methods of proof, one more preliminary remains: when must the FTC
show that Meta had monopoly power? Throughout this case, the Court has held that the agency
must prove that Meta is violating the law now. In its post-trial brief, the FT'C nonetheless tries
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another angle, arguing that if Meta broke the law in the past and this violation is still harming
competition, then the agency may seck an injunction to redress the lingering harm. See FTC
Post-trial Mem. at 5-0.

That might be a sensible statutory scheme, but it is not the one that Congress passed. The
FTC’s authority to seek injunctions comes from Section 13(b) of the FTC Act: “Whenever the
Commission has reason to believe that any . . . corporation #s violating, ot is about to violate, any
provision of law enforced by the Federal Trade Commission”—including the antitrust laws—
then “the Commission . . . may bring suit in a district court of the United States to enjoin any
such act or practice.” 15 U.S.C. § 53(b) (emphasis added). As courts have emphasized, “Section
13(b) serves a . . . forward-facing role: enjoining ongoing and imminent future violations.” FTC
v. Credit Burean Ctr., 1.LLC, 937 F.3d 764, 774 (7th Cir. 2019); see also AMG Cap. Mgmt., LLC v.
FIC, 593 US. 67, 76 (2021) (Section 13(b) “focuses upon relief that is prospective, not retro-
spective”); FTC v. Evans Prods. Co., 775 F.2d 1084, 1087 (9th Cir. 1985) (Section 13(b) “cannot
be used to remedy past violations”). The FT'C can therefore seek to enjoin only conduct that
currently violates the law or imminently will.

To win the permanent injunction that it seeks here, the FTC must prove a current or imminent
legal violation. While Section 13(b) is always forward facing, the burden it sets for the agency
rises as a case progresses. To have a cause of action, the FTC needs only “reason to believe”
that a defendant is currently breaking the law or is about to. See 15 U.S.C. § 53(b). To secure a
preliminary injunction, it must make a “proper showing.” Id. And to win a permanent injunc-
tion, the relevant standard here, the FTC must provide “proper proof”—that is, proof that the
“act or practice” that it seeks to enjoin is an ongoing or imminent violation of the law. Id.

What does that mean for this case? Recall that Meta is violating Section 2 only if it (1) has
monopoly power and (2) is maintaining that power through anticompetitive conduct. Grinnell,
384 U.S. at 570-71. As both elements must be met, the FTC must prove that Meta has monop-
oly power now. The Court now turns to whether the FT'C has made that showing. At trial, the
agency offered direct and indirect evidence, which the Court looks at separately.

C. Direct Evidence

The FTC claims that three pieces of evidence prove Meta’s monopoly power: the company’s
lavish profits, the jacking up of its apps’ quality-adjusted price, and price discrimination. The
Court addresses them one by one.

1. Profits

The FTC first argues that Meta must hold a monopoly because it has long earned profits that
exceed its cost of capital. Persistent profits above the cost of capital may indeed suggest mo-
nopoly power. But they can also imply any of the other reasons why one firm is more profitable
than its rivals: shrewd management, exceptional efficiency, booming demand, or risky invest-
ments that hit big. As Chief Judge Richard Posner has written for the Seventh Circuit, “[I]t is
always treacherous to try to infer monopoly power from a high rate of return][;] . . . there is not
even a good economic theory that associates monopoly power with a high rate of return.” Blue
Cross, 65 F.3d at 1412. Unsurprisingly, then, “[m]any courts have disparaged the evidentiary
value of high profits to indicate monopoly power.” Apple Inc. v. Psystar Corp., 673 F.Supp.2d 920,
931 (N.D. Cal. 2009).

The record here is a case study in why. It reveals several other factors that could be driving
Meta’s handsome profits, none of which the FTC has foreclosed. For instance, Defendant has




Picker, Antitrust Fall 2025 Page 594

developed impressive technology that helps advertisers create engaging ads and target them to
exactly the right users. Its superb returns, then, might come from an enticing appeal to the
advertisers who pay it billions, not from a tight grip on the users who pay it nothing. Cf. Obio ».
Am. Express Co., 585 U.S. 529, 544—47 (2018) (when analyzing platforms with two sides, courts
must consider both). Alternatively, Meta’s high returns could be the appropriate reward for
risky investments that paid off. It has, for example, plowed enormous sums of money into
research and development. When those investments pan out, any lavish profit is not a monopoly
rent but instead the appropriate reward for a roll of the dice. Or the company could simply be
exceptionally well managed.

The FTC’s experts did not assess whether any of these alternatives could be responsible for
Meta’s high profits. The agency bears the burden of proving that Meta is a monopoly, Microsoft,
253 F.3d at 58, yet the mere fact of high profits could show any number of alternatives, none
of which the FTC rebutted.

The agency did not even show that Meta’s profits are greater than other successful tech firms’.
The Supreme Court has refused to infer monopoly power from high profits “without proof of
lack of comparable profits during those years in other prosperous industries.” United States v. E.
L. du Pont de Nemonrs & Co., 351 U.S. 377,404 (1956). The FTC offered no such proof here. The
Court struggles to conclude that Meta’s profits are suspiciously high when the FTC has not
even proven that they are unusual.

Finally, the FTC’s story about monopoly profits does not fit its own account of Meta’s busi-
ness. The agency thinks that Meta (1) holds a monopoly in sharing with friends (think of posting
a picture to Instagram’s feed), (2) faces far stiffer competition to show unconnected videos
(think of the choice between watching an Instagram Reel or an indistinguishable TikTok video),
and (3) has exploited its monopoly in friend sharing to extract monopoly profits. If that account
were right, then as Meta’s business has shifted away from friend sharing and toward uncon-
nected video, it should be losing its monopoly profits. Yet the opposite has happened: as Meta’s
apps have become closer substitutes for TikTok and YouTube, the company’s projected rate of
return has only increased. When Meta’s supposed monopoly is falling while its alleged monop-
oly profits are rising, it seems unlikely that the former is driving the latter.

2. Quality-Adjusted Price

Next, the FT'C maintains that Meta has profitably raised the quality-adjusted price of its apps.
It must resort to this unintuitive argument because Meta has never raised its apps’ nominal
price: Facebook and Instagram are free, just as they always have been. So the FTC instead argues
that Meta has degraded these apps’ quality. By offering a worse product for the same price, the
agency reasons, Meta has imposed the equivalent of a price increase.

The record, however, shows the opposite: Meta’s apps have continuously improved. The
company has added scores of new features to Facebook and Instagram, from Stories to Reels
to Marketplace. It also spends billions on research and development to offer further improve-
ments. The Court simply does not find it credible that users would prefer the Facebook and
Instagram apps that existed ten years ago to the versions that exist today.

Still, for completeness, the Court will address the FT'C’s three arguments to the contrary: that
Meta has degraded its apps’ quality by increasing their ad load, that falling user sentiment shows
that the apps have deteriorated, and that Meta has sabotaged its apps by underinvesting in friend
sharing,.
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a. Ad Load

The agency first points out that Meta has steadily increased the ad load on Facebook and Insta-
gram. Since users dislike ads, Plaintiff reasons, the increase in ad load is equivalent to an increase
in quality-adjusted price. That position has two problems. For one, ads are only one aspect of
an app’s quality. When Meta has stuffed its apps with more ads and upgraded them with new
features, it is not clear that the company has reduced quality overall.

More importantly, even considering just this one input into app quality, the effect of ads on
users’ experience depends on not only their number but also on their quality and relevance. An
ad that is attractive, engaging, unobtrusive, and shows a user something that he wants imposes
a much lower cost than an ad that is unsightly, disruptive, and irrelevant. The Court therefore
cannot say whether increases in the number of ads have degraded Facebook and Instagram
without accounting for changes in those ads’ quality.

All the evidence, in fact, shows that their quality has increased. For one, Meta generally does
not increase ad load until its ads have improved—that way, the company can sell more ads
without pushing users away from its apps.

That rule makes cold economic sense. If Meta could profitably have imposed today’s higher
ad load years ago, it would have. Instead, the company was likely already freighting users with
the highest ad load that they would tolerate. The only way that Meta could profitably increase
ad load from that already-profit-maximizing optimum, then, would be if the ads themselves had
become less costly—that is, if their quality had improved.

What economic logic suggests direct evidence confirms. The rate at which users buy some-
thing or subscribe to a service based on Meta’s ads has steadily risen, suggesting that the ads
have gotten more and more likely to connect users to products in which they have an interest.

If we assume that the quality-adjusted price of Meta’s apps several years ago represented the
competitive price, then Meta’s subsequent increase in ad load suggests one of two things. It
might show that Meta raised the quality-adjusted price above competitive levels, revealing mo-
nopoly power. It might equally show that as the quality of Meta’s ads has increased and the
apps’ features have improved, the company increased ad load to hold the quality-adjusted price
of its apps at the same, competitive level. All evidence points toward the latter.

b. Sentiment

Next, the FTC posits that falling user sentiment shows that the “overall quality of Facebook
and Instagram hals] declined.” FTC Post-trial Mem. at 11. Meta regularly surveys users on
whether they think that Facebook and Instagram care about their users, whether they think
these apps are good for the world, and how satisfied they are with the apps. The FTC (1) notes
that the scores users give Meta have fallen over the years, (2) claims that “user sentiment
measures [the] overall quality of Facebook and Instagram,” and so (3) concludes that Facebook
and Instagram have deteriorated. See FTC Post-trial Mem. at 11.

While the argument’s first premise is true, the second is emphatically not. Nobody knows
more about these surveys than Curtis Cobb, Meta’s Vice President of Research, head of the
company’s Demography and Survey Science group, and administrator of these surveys. He ex-
plained that sentiment scores primarily measure “brand reputation,” not product quality. *** As
Cobb and other executives testified, sentiment mostly reflects the tone of news coverage about
the company, not the quality of its products. ***
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c. Underinvestment in Friends and Family

The FTC last claims that Meta has worsened its apps by underinvesting in the content that users
value most: updates from friends and family. According to the agency, users consistently report
that they want to see more content from their friends, but Meta—insouciant in its monopoly
power—has chosen not to listen.

While the Court acknowledges the FT'C’s thoughtful briefing and diligent trial presentation,
this theory makes no sense. First, the evidence contradicts it. While it is true that users see less
content from their friends these days, that is largely due to the friends themselves: people simply
post less. *** Users are not seeing less friend content because Meta is hiding it from them, but
instead because there is less friend content for Meta to show. ***

Nor is it clear that users want more friend posts. True, they report on surveys that they do.
But their actions tell a different story. *** So whatever users might say they desire, what seems
to draw them to Meta’s apps is not marginal posts from marginal friends, but unconnected
videos picked just for them. Meta’s shift to the latter does not reveal monopoly power so much
as a profit-maximizing corporation giving its customers what they want. ***

3. Price Discrimination

Last, the agency asserts that Meta charges a higher quality-adjusted price to a subset of users by
showing them more ads. That is mostly true: Meta shows more ads to the users who it predicts
will respond by cutting their usage of Facebook and Instagram less. That also does not prove
monopoly power. Instead, price discrimination reveals only what economists call market
power—the power to price a good above marginal cost.

In the real wotld, almost every business enjoys some degree of market power, which is a far
lower bar than monopoly power. True, courts often confusingly call monopoly power “market
power,” but different concepts they remain. Price discrimination shows only that a firm is not
the undifferentiated fiction earning zero profits that scarcely exists outside the pages of an Econ
101 textbook. It does not prove that the market is monopolized. ***

You will find it in every movie theater offering a student discount, every drug store offering
a senior discount, and every airline charging higher prices to travelers who book at the last
minute. When price discrimination prevails in just about every market, it cannot reliably distin-
guish the few markets in the grips of a monopoly from the many more markets where the
competitive price exceeds marginal cost. ***

D. Indirect Evidence

Having found no direct proof that Meta holds monopoly power, the Court now turns to indirect
evidence. The FTC here must show that Meta holds a dominant share of the market that is
protected by barriers to entry. Microsoft, 253 F.3d at 51. The Court must therefore first define
what market Facebook and Instagram compete in. ***

According to the FTC, Meta competes in a separate market for PSN apps, which people use
to keep up with their friends and family. The agency insists that this market contains only four
apps: Facebook, Instagram, Snapchat, and a less-used option called MeWe. Apps like TikTok
and YouTube, by contrast, are used for entertainment. So, the FTC insists, they do not offer a
substitute for Facebook and Instagram.

Meta rejoins that that is a hypothesis that must be tested against the evidence. According to
the company, people mostly use Facebook and Instagram to watch unconnected videos, just
like they use TikTok and YouTube. Turning to consumer behavior, Meta maintains that all the
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empirical evidence shows that consumers treat other apps—especially TikTok and YouTube—
as substitutes for Facebook and Instagram. The FTC might have drawn up some theories that
sound plausible in the abstract and might even have been true in years gone by, but Defendant
says that they do not match today’s reality.

Having introduced these dueling accounts, the Court now lays out the legal framework against
which it will test them. A product market is the set of all alternatives that are “reasonably inter-
changeable by consumers for the same purposes.” Du Pont, 351 U.S. at 395. *** How should
courts draw conclusions about reasonable interchangeability?

The leading way is the hypothetical-monopolist test. The HMT defines a product market as
the smallest set of products such that if a hypothetical monopolist controlled them all, then it
would maximize its profits by raising prices significantly above competitive levels. More pre-
cisely, courts ask whether the hypothetical monopolist would profitably impose a small but
significant and nontransitory increase in price (SSNIP). **+*

The Court is finally ready to preview what follows. The FT'C bears the burden of proving the
product market’s bounds. The Court will first examine empirical evidence of whether consum-
ers treat TikTok and YouTube as substitutes for Facebook and Instagram. The evidence re-
soundingly shows that they do. The Court then considers the factors from Brown Shoe, which
use qualitative evidence as a proxy for substitutability. Even when the Court considers the apps
qualitatively, it finds that their similarities outweigh their differences. PSN apps may have been
a market unto themselves when the FT'C filed this case in 2020 or when it approved Facebook’s
acquisitions of Instagram and WhatsApp in 2012 and 2014. That is no longer the case.

1. Empirical Evidence of Substitution

The best evidence of what consumers consider as substitutes often comes from consumers
themselves. *** Two kinds of evidence demonstrate that users consider TikTok and YouTube
reasonably interchangeable with Meta’s apps: observational and experimental evidence. The
Court will consider each, but it notes at the outset that these sources show only that TikTok
and YouTube are the closest substitutes for Facebook and Instagram. That fact alone does not
answer the relevant question: whether those apps are reasonable enough substitutes to prevent
Meta from profitably imposing a SSNIP. Because no evidence in the record measures that ques-

tion directly, the Court will explain what the evidence does show, then assess what light it throws
on the HMT.

a. Observational Evidence

The Court starts with everyday evidence of what apps users treat as substitutes for time on
Facebook and Instagram. That evidence comes in two forms: users’ response to the launch of
TikTok and Meta’s tracking of almost 50,000 users as they used their phones over several
months. Both strongly suggest that time on TikTok substitutes for time on Meta’s apps, and
the latter source shows that YouTube is an even stronger substitute.

1. Response to TikTok

When TikTok entered the United States, Americans reallocated massive amounts of time from
Facebook and Instagram to this new app. As TikTok surged in popularity among young adults,
they cut their time on Facebook by [redacted]. TikTok also took time away from Instagram. In
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2019—-before TikTok had even won widespread adoption in the United States—Meta esti-
mated that almost a quarter of Instagram’s year-over-year loss in user time was because of this
new app.

By 2021, Meta estimated that TikTok was causing active Facebook users to spend 4—7% less
time on the app, and active Instagram users 4-5% less time. See DX 535 (TikTok Headwinds
on FB and IG Deck) at 4, 7. That decline was especially alarming because so many of Meta’s
users had not even downloaded TikTok yet. Among Facebook users who had, Meta estimated
that TikTok caused them to use Facebook 17-26% less. See DX 535 (TikTok Headwinds on
FB and IG Deck) at 4. *** In short, Meta observed widespread substitution from Facebook
and Instagram to TikTok, and the rate of substitution was high enough to constrain Meta’s
growth. True, this evidence largely predates Meta’s pivot to Reels, which likely won user time
back from TikTok. But remodeling Facebook and Instagram to resemble TikTok only makes
the latter an even closer substitute. ***

ii. Meta Study Panel

More formal measurement confirms that people treat TikTok as a substitute for Meta’s apps—
and especially treat YouTube as one. Meta tracks what it calls the study panel, in which almost
50,000 users let Meta record how much time they spend on each of their phone’s apps over
eighteen weeks. Its expert John List examined this data to assess which apps most traded off
with Facebook and Instagram. *** In other words, when people cut time from Facebook and
Instagram, they were most likely to devote it to YouTube and TikTok. When they spent more
time on Meta’s apps, it was most likely to come at the expense of time on YouTube and TikTok.

b. Natural and Field Experiments

While the Court finds that observational evidence compelling, it recognizes that those results
might be contaminated by other changes in a messy world. More persuasive are results from
experiments, including natural experiments that take advantage of times when an app suddenly
became unavailable and thereby reveal which apps users consider the next-best alternatives. At
trial, the parties introduced evidence concerning five natural and field experiments. All five
confirmed the observational evidence discussed above.

1. Payment Experiment

The cleanest experiment was another run by List. He recruited 6,000 people and had them
install a device that tracked how much time they spent on each of their phone’s apps. For four
weeks, he sat back and measured app usage. He then randomly assigned participants to a treat-
ment or control group. People in the treatment group were paid $4 for each hour that they cut
from their Facebook or Instagram use. The control group was given a fixed weekly payment.
The payments lasted four weeks, during which List tracked each group’s usage.

The experiment thus made it more expensive to use Meta’s apps and so simulated what would
happen if Meta exercised monopoly power (or, if one accepts the FTC’s view, what would
happen if Meta further exercised that power). It worked: people in the treatment group reduced
the time they spent on Facebook or Instagram by about two-thirds. By measuring which apps
users reallocated that time to, List could test which apps they considered the next-best thing.

Among people paid to use Facebook less, the app that they transferred the greatest share of
time to was YouTube. The second-biggest share went to Instagram. Third was TikTok. Turning
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to the group paid to use Instagram less, the app they reallocated the most time to was YouTube.
Second was Facebook. TikTok was once again third. ***

This experiment, which in the Court’s judgment offers the single best evidence of what con-
sumers consider alternatives to Meta’s apps, tells a clear and consistent story: when using Face-
book and Instagram becomes more costly, users turn to TikTok, YouTube, and Snapchat, with
no other app notably standing out.

1. 2021 Meta Outage

What about when people cannot use Facebook or Instagram at all? In October 2021, Meta’s
apps suffered an outage and were offline for several hours. Meta’s experts analyzed where users
spent time instead. Of the total increase in usage of other apps, the largest share went to Tik-
Tok. The second largest went to YouTube. Id. And Snapchat—which the FT'C insists is Meta’s
closest competitor—fell far below, seeing its usage increase by less than a third of what TikTok
enjoyed and less than half of what YouTube did.

These results are especially striking because Reels was still in its infancy. Users were thus not
trying to replace unconnected videos but instead content from their friends. Yet they still turned
to TikTok and YouTube. This episode thus not only reinforces that those apps are the closest
alternatives to Facebook and Instagram, but it also suggests that connected and unconnected
content might compete with one another.

iii. India TikTok Ban

Opposite scenarios have also occurred, where users had to seek alternatives to TikTok or
YouTube. The Court starts with India’s banning of TikTok in 2020. As soon as TikTok disap-
peared, Indians spent more time on Facebook and Instagram. The shift was especially dramatic
among teens, who presumably were most likely to have been using TikTok before the ban: 12%
more teens used Facebook each day, and the average teenage user spent 27% more time on the
app. Use of Instagram also surged. ***

This natural experiment shows what the world might look like without TikTok. Crucially, it
measures long-term effects, confirming that substitution between Meta’s apps and TikTok is
not a passing phenomenon produced only by short-term outages. It shows that TikTok takes
an enormous amount of time away from Facebook and Instagram.

iv. U.S. TikTok Shutdown

Closer to home, as the United States’ short-lived TikTok ban was about to go into effect, the
app went offline for about half a day this past January. While TikTok was down, people switched
to other apps. The greatest share of that newfound free time went to Facebook, then to Insta-
gram, then YouTube. ***

[A]ccording to the FTC’s theory, TikTok and YouTube are video-entertainment apps, while
Facebook and Instagram are used for personal social networking. If the FTC were right, you
would expect that users seeking a substitute for TikTok would turn most often to YouTube.
The evidence shows otherwise: people evidently thought that the closest platforms to TikTok
were Facebook and Instagram. It is unclear whether that was because Meta’s apps are really
entertainment apps, because TikTok is really a social-networking app, or because those artificial
categories do not make sense. What is clear is that the FTC’s hypothesis about how people use
these apps is consistently disproven by the data. ***
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v. 2018 YouTube Outage

YouTube suffered a 90-minute outage in 2018. During that time, the number of people using
Facebook’s mobile app rose 6%, and time on Facebook climbed by 7%. Facebook had been
debating whether to invest more in video and whether that would cannibalize time on its tradi-
tional offerings. See DX 345 (Oct. 2018 Meta Executives Email Thread) at 3. Studying the effect
of the YouTube outage, one executive wrote that “YouTube|] . . . cannibalizes us already. We
weren’t able to prove this assumption with any data, but tonight” the outage provided evidence
that “confirms our strongly-held belief.” Id. Knocking out YouTube had an “instant impact”
on Facebook use, and that impact was “huge.” 1d. Indeed, the evident substitution between
Facebook and YouTube helped convince Meta to invest billions in video.
c. Interpreting the Evidence

Those natural and field experiments—the pricing experiment, the Meta outage, India’s Tik-
Tok ban, the TikTok pause in the United States, and the YouTube outage—tell a consistent
and unmistakable story. When consumers cannot use Facebook and Instagram, they turn first
to TikTok and YouTube. When they cannot use TikTok or YouTube, they turn to Facebook
and Instagram. That evidence leaves the Court with no doubt that TikTok and YouTube com-
pete with Meta’s apps. ***

The magnitude of TikTok’s and YouTube’s effect on Meta’s market share convinces the
Court that these apps do not merely compete with Facebook and Instagram “at some level.” H
& R Block, 833 F.Supp.2d at 54. Instead, they compete fiercely over a meaningful share of
Meta’s business.

Second, one need not take the Court’s word for it: Meta has made billions of dollars of in-
vestment decisions because it views TikTok and YouTube as serious competitive threats. ***
That Meta sunk so much money and resources into fighting off competition from TikTok
shows that substitution was taking a chunk out of Meta’s bottom line. Indeed, since Reels now
accounts for most time spent on Instagram and the most popular part of Facebook, Meta’s
balance sheet tells only part of the story: substitution from Meta to TikTok was so high that it
forced Meta to fundamentally transform its apps. While the evidence of substitution to
YouTube is thinner, Meta similarly invested billions and developed new features to respond to
that competitive threat.

True, none of this empirical evidence is a SSNIP test. Bans and outages do not impose small
but significant price increases; they get rid of a product entirely. The outages and pricing exper-
iment were transitory. And the India ban has the further flaw that it is from a different geo-
graphic market.

In the real world, however, no evidence is perfect. Nor is any single piece dispositive here.
While each of Meta’s empirical showings can be quibbled with, they all tell a consistent story:
people treat TikTok and YouTube as substitutes for Facebook and Instagram, and the amount
of competitive overlap is economically important. Against that unmistakable pattern, the FTC
offers no empirical evidence of substitution whatsoever.

Although the HMT and its SSNIP test cannot be directly tested in this case, it remains the
relevant question. So the Court must take the non-HMT substitution evidence, make a qualita-
tive, holistic appraisal of it, and ask what light it sheds on the relevant legal issue: could Meta
maximize its profit by making its apps significantly worse than they would be in a competitive
wortld, or is it constrained by competition from TikTok and YouTube? When the evidence
implies that consumers are reallocating massive amounts of time from Meta’s apps to these
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rivals and that the amount of substitution has forced Meta to invest gobs of cash to keep up,
the answer is clear: Meta is not a monopolist insulated from competition. The Court finds the
evidence favoring Meta on this issue both credible and convincing,.

d. The FTC’s Counterarguments ***

1. Cellophane Fallacy

##* [Tlhe FTC insists that the Court cannot trust Meta’s substitution evidence because of the
so-called Cellophane tallacy. This principle warns that consumers are more likely to turn to alter-
natives if a product is already priced above competitive levels, so a monopolist charging a su-
pracompetitive price will appear to face competition that it would not in a competitive market.
¥ Invoking the Cellophane fallacy here also puts the cart before the horse. The fallacy is a risk
only if Meta is in fact a monopoly. Because the FTC’s affirmative evidence does not establish
monopoly power, it does not persuade the Court that Facebook and Instagram are charging
supracompetitive prices. The substitution evidence therefore seems reliable here.

iii. Expansion into New Market

The FTC’s next theory is that Meta does not compete in one market but in two. The agency
acknowledges that Facebook and Instagram have added unconnected video and even admits
that this option might compete with TikTok and YouTube. But, the agency rejoins, Meta’s
original offering of friend content still has no substitute. It is instead as “if the only supermarket
in a town starts selling pet food.” FTC Post-trial Mem. at 3. “[T]he supermarket would find
itself in newfound competition with Petco and PetSmart|, bjut those competitors would not
alter the supermarket’s dominance, because consumers cannot patron[ize| pet-store retailers to
accomplish the purpose of buying groceries for the week.” 1d.

The evidence, however, shows that consumers treat connected and unconnected content as
substitutes. In the FTC’s telling, Meta added Reels to enter a new market where it could poach
users from TikTok. But it was the other way around: people were substituting time from Meta’s
apps to TikTok before Meta launched Reels. Meta did not create Reels to break into a new
market but instead to hang onto its own users who were already flocking to TikTok. Consumers
therefore used TikTok as a replacement not just for unconnected video but for the friends’
posts on Facebook and Instagram that the FT'C claims have no substitute. ***

2. Brown Shoe

Courts also identify distinct product markets using the factors from Brown Shoe: (1) the prod-
ucts’ “peculiar characteristics and uses,” (2) “industry or public recognition of the submarket as
a separate economic entity,” (3) “unique production facilities,” (4) “distinct customers, distinct
prices [and] sensitivity to price changes,” and (5) “specialized vendors.” Brown Shoe, 370 U.S. at
325. The parties do not discuss the last factor, so the Court will ignore it as well.

Before plunging into the Brown Shoe factors, the Court notes two preliminary points. First,
those factors do not set out a separate inquiry from the one the Court has already been per-
forming. The controlling question remains which firms belong in the product market, and that
depends on which apps are reasonably interchangeable with Facebook and Instagram. ***

Second, the Court will avoid some confusing language that these factors have invited. Courts
typically explain that the Brown Shoe factors pick out distinct “submarkets,” which implies that
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a product market can be further split into cognizable niches. That impression would be mis-
leading. The only relevant concept is the product market, indivisible as an atom. *** If a sub-
component flunks that test, then it is legally irrelevant, and dignifying it with the name “sub-
market” adds only confusion.

Recall that the FTC argues that within social media, two relevant markets exist: one for PSN
apps like Facebook, Instagram, and Snapchat, and a separate one for entertainment apps like
TikTok and YouTube. The Court now tests that hypothesis against the evidence to which
Brown Shoe points.

a. Peculiar Characteristics and Uses

This factor will be familiar to any reader who has compared products in the aisle of a hardware
store. It asks whether different products have physical or functional differences that make them
less likely to be interchangeable. See Rothery, 792 F.2d at 218 n.4; Brown Shoe, 370 U.S. at 326—
28. Of course, it is not enough to find some difference between products. Any two products
will have differences, yet the Supreme Court has rejected the notion that “Brown Shoe wias]
intended to limit the competition protected by [antitrust law] to competition between identical
products.” Cont’/ Can, 378 U.S. at 452. The Court therefore considers how Meta’s apps differ
from TikTok and YouTube but also how important those differences are in the context of the
overall apps.

i. Peculiar Characteristics

The FTC first points out that PSN apps all feature a so-called social graph—a map of each
user’s connections to other people on the app, whom the user usually knows in real life. They
use this graph to curate the content that each user sees. Think of Facebook’s Feed showing you
someone’s picture because you are friends with her or Instagram showing you a Story because
you followed the account that posted it.

By contrast, TikTok and YouTube are built around a content graph—a map of the topics that
a user is interested in. True enough, but TikTok has a social graph, too. It lets users follow
people they know and has tried to make mapping those offline connections a bigger part of the
app. It prompts users to import their list of Facebook and Instagram friends as well as their
phone contacts, which it uses to suggest accounts to follow that belong to people the user
knows. TikTok has also added a Friends tab, which contains only posts created or reshared by
accounts that the user follows and that follow the user back. To be sure, TikTok’s social graph
has not achieved great success. A TikTok executive estimated that fewer than 10% of users
import their contacts. ***

Also probative is the fact that Meta’s apps, Snapchat, TikTok, and YouTube all deliberately
copy each other. Meta’s Reels and YouTube’s shorts are transparent clones of TikTok, as is
Snapchat’s Spotlight feature. Snapchat first popularized stories, and Facebook, Instagram, and
TikTok added identical versions. Even YouTube tried its hand at a stories feature. TikTok’s
addition of a social graph incorporates the feature that rocketed Facebook and Instagram to
global popularity.

The apps also compete to attract the same content creators. Those creators often post the
same video to multiple platforms, as an Instagram Reel, a TikTok video, and a YouTube short.
When apps inside and outside the FTC’s alleged market are deliberately offering the same fea-
tures and competing to get the same people to post the same videos, that is strong evidence
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that that they are competing for the same users who are after the same things. It is also evidence
that while these apps do indeed have distinguishing features, the identical ones predominate.

ii. Peculiar Uses

Still hunting for differences, the FT'C argues that people use Facebook, Instagram, and Snapchat
for distinct reasons. For one, they have norms of sharing personal content for others to see.
People find it natural to post a vacation photo to Instagram or a life update to Facebook, but
they are far less likely to share moments from their daily life on TikTok or YouTube.

That is indeed a difference between the apps; once again, it is a minor one. People seldom
post on Facebook or Instagram these days. On a given day, only about [redacted] active Face-
book users shares an original post in Facebook’s News Feed, and [redacted] posts an original
story. Over on Instagram, “maybe 1 in 40 or 30 people a day will post something to Feed, and
about 1 in 6, 1 in 7 will post something to Stories.” May 8 AM Tr. at 32:14-16.

Instead, the dominant way that people use Meta’s apps to connect with friends is by sharing
content in private messages or texts. As of 2018, there were 63 times as many Facebook mes-
sages per day as posts. Even when Meta’s users want to share a picture with friends, they do so
overwhelmingly using direct messages:

Growth of images shared privately vs. publicly, below:

Messaging
Stories
e Feed

2013 2014 2015 2016 2017 2018
DX 585 (Facebook Board Meeting Deck on Messaging) at 6 (title reformatted and image re-
scaled for clarity)

The dominant way that people use Meta’s apps to share with friends is therefore the same way
they share content from TikTok or YouTube. ***

b. Industry or Public Recognition

This factor looks at whether industry participants think that the proposed submarket really is
“a separate economic entity.” Brown Shoe, 370 U.S. at 325. “|E]conomic actors usually have ac-
curate perceptions of economic realities,” Rozhery, 792 F.2d at 218 n.4, so if those actors think
that another firm competes in or outside their own market, they are probably right. Because
market definition depends on competition, courts applying this factor pay particular attention
to which products and companies a firm considers its competitors.

The FTC rests on a claim that industry participants consider PSN apps a different kind of
platform. That is largely true: in internal and external discussions, industry experts typically
agreed that Facebook and Instagram let users keep up with friends, that TikTok and YouTube
are less effective at this, and that this makes them different options. That said, many industry
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executives make no such distinction and consider our four apps, and others, part of a single
category.

Either way, whether industry experts recognize different categories of apps is not primarily
the point. More important is “industry or public recognition of the submarket as a separate eco-
nomic entity,” Brown Shoe, 370 U.S. at 325 (emphasis added)—that is, recognition that the sub-
market is its own competitive realm.

Here, the evidence overwhelmingly shows that industry insiders think that TikTok and
YouTube compete with PSN apps. Documents and testimony from these people noted this
competition. *** TikTok and YouTube tracked Meta’s products as competitive threats. Both
companies also monitored Meta’s share of what they deemed the market. Meta itself has no
doubt that TikTok and YouTube compete with it. Its executives unsurprisingly testified to that
belief. *** Meta obsessively tracks TikTok’s strategy and success.

The balance of the persuasive evidence, then, shows that industry participants recognize that
Facebook, Instagram, and Snapchat differ from TikTok and YouTube in important ways, but
it also shows that they recognize that the apps compete. The second fact is more probative of
whether there is “industry . . . recognition of the submarket as a separate economic entity,”
Brown Shoe, 370 U.S. at 325, so this factor also weighs against the FTC’s proposed market.

c. Unique Production Facilities

The next factor fits the digital world awkwardly, but its spirit asks whether firms outside the
proposed market could quickly enter or whether their current production technology would
need to be overhauled. See Rozhery, 792 F.2d at 218 (explaining cross-elasticity of supply). In
other words, how much would TikTok and YouTube need to change to produce an app like
Facebook, Instagram, or Snapchat?

Not much at all. As emphasized above, the apps are already quite similar. True, to the extent
that TikTok or YouTube wanted to replicate a traditional social network, they would need lots
of people using them socially to create network effects. Yet both apps have already achieved
that scale, even if not as many users people use them to connect with people they know What
is more, as Meta’s apps have transitioned to focus on unconnected, recommended content, the
experience depends less and less on having friends who post content and view your posts. In-
stead, the key inputs are a library of content and an advanced algorithm to recommend it. Tik-
Tok and YouTube already have both.

Apps inside and outside the FT'C’s proposed market thus share similar raw ingredients and
similar technology to build them into similar experiences. This factor cuts against the agency.

d. Distinct Customers, Prices, and Sensitivity to Price Changes

The fourth factor also favors Meta. First, the customers of its apps, YouTube, and TikTok are
not distinct. *** In fact, most customers of each app are also customers of all the others. The
price of all these apps is identical: $0. Finally, undisputed evidence suggests that if Meta tried to
raise its sticker price, users would flee.

e. Overall Assessment

The FTC contends that Facebook, Instagram, and Snapchat form a distinct market that can be
identified by those apps’ unique features. While those apps certainly show some distinct mark-
ings, they mostly resemble two other social-media apps that the FTC insists must be excluded:
TikTok and YouTube. Their dominant features are identical, people mostly use all four to watch
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unconnected content that they can send in direct messages, industry participants agree that the
apps belong in the same competitive market, they use similar resources and technologies, and
they charge the same price to the same customers.

EEEE

Even when considering only qualitative evidence, the Court finds that Meta’s apps are reason-
ably interchangeable with TikTok and YouTube. Moreover, that evidence must be considered
in light of the widespread substitution between these apps. The Brown Shoe factors “necessitate,
rather than avoid, careful consideration based upon the entire record.” Cont’/ Can, 378 U.S. at
449. After all, it was Brown Shoe that declared that courts must “recognize competition where, in
fact, competition exists.” 370 U.S. at 326. Taking all the evidence together, it shows that per-
sonal social networking is not a separate product market.

Instead, Meta competes in the market for social media, and that market includes—at mini-
mum—TikTok and YouTube as well.

3. Whole Foods

Faced with that evidence, the FTC offers one last argument: a subset of users cares especially
about friend sharing, they have no substitute for Facebook and Instagram, and Meta exploits
this smaller group by targeting them with a higher ad load. Plaintiff thinks that this makes our
case like F'I'C v. Whole Foods Market.

In that case, the D.C. Circuit found that Whole Foods occupied a market for “premium nat-
ural and organic supermarkets” separate from conventional grocery stores. Whole Foods, 548
F.3d at 1041 (opinion of Brown, J.). Writing only for herself, Judge Janice Rogers Brown ex-
plained that while some shoppers might substitute between those premium organic stores and
any old supermarket, a group of “core customers” would not, and premium organic stores like
Whole Foods exploited those captive costumers by charging higher prices. 1d. at 1038—40 (opin-
ion of Brown, J.). By analogy, the FT'C reasons, even if users in general might swap out time on
Facebook and Instagram for time on TikTok and YouTube, a group of core Meta users wants

to see content from their friends, cannot get it elsewhere, and Meta exploits that by showing
them a higher ad load. ***

Even on its own terms, the Whole Foods analogy does not work. For one, the sign of a
product market is that a monopolist could charge a significantly higher price. So if there were a
separate market for users who cared about friend content, then that market’s borders must be
shown by significant differences in price. It is hard to imagine that is true here. Remember,
Facebook and Instagram are free no matter how much someone values friend sharing. The FTC
thus frames price discrimination as offering a lower-quality app to some users. But quality
mostly does not vary across users: apps have the same features, layout, speed, reliability, and
privacy practices for everyone. The only aspect of quality that varies is ad load, but, as discussed
above, users barely seem to mind more ads. When removing ads entirely caused users to spend
only 7% more time on Facebook, and cutting ad load in half for the most ad-sensitive users was
expected to increase their Facebook sessions by only 1%, it is hard to see how presumably
smaller variations in ad load could possibly constitute a significant difference in price. ***

The FTC’s theory also fails for a more old-fashioned reason: it is contradicted by the evidence.
As discussed eatlier in this Opinion, Meta no doubt shows a higher ad load to some users than
others. The FTC’s claim, however, is that the company bases this discrimination on how much
users value friend sharing. Meta’s executives unanimously testified that it does not. True, Meta
might achieve this effect indirectly: users who especially value seeing their friends’ Facebook
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and Instagram posts might tolerate a higher ad load, and Meta’s algorithm might sense this and
show them more ads. But that account is also at odds with the record.

The FTC claims that parts of Meta’s apps with more friend content have higher ad loads—
for instance, Facebook’s Feed has a higher ad load than Facebook Reels. When comparing all
features, however, there is no consistent relationship between the share of friend content and
the ad load. *** In sum, Meta’s feature-level ad load does not show price discrimination against
users who value friend content.

Judge Brown’s Whole Foods opinion is nonbinding and tentative, and the Court doubts that
marginal differences in ad load add up to significant differences in quality-adjusted price. Even
setting those doubts aside, the evidence shows that Meta does not discriminate against users
who value friend content. This last FTC rebuttal thus falls by the wayside.

E. Monopoly Power

In assessing Meta’s monopoly power, the Court considers a market that comprises Facebook,
Instagram, Snapchat, MeWe, TikTok, and YouTube. Monopoly power depends on whether the
company can profitably and sustainably charge a price significantly above competitive levels.
Microsoft, 253 F.3d at 51. Courts typically use the defendant’s market share as an observable
proxy for that unobservable fact. The Court first explains how it will measure market share in
this novel market, then evaluates whether Meta’s share shows monopoly power.

1. Measuring Market Share

When companies sell a product for a price, calculating their market share is straightforward.
Because the apps in this case are free, however, measuring their market share is trickier. The
obvious candidates are total time spent on each app or total users, which in turn can be meas-
ured as daily or monthly active users.

In the Court’s view, the best single measure of market share is total time spent. For one, that
statistic makes the most analytic sense. Because Facebook, Instagram, Snapchat, TikTok, and
YouTube are all free, people often use all five apps, which pulls each one’s market share toward
an uninformative tie. Measuring the market by number of users, then, would ensnare the Court
in a mess of double counting. Id. Time spent avoids this problem. It also captures the intensity
of use: if someone spends two minutes on Instagram and two hours on TikTok, she should not
count as an equal user of each. Plus, time spent is the best proxy for what drives these apps’
revenue: ads. The more time someone spends on an app, the more ads it can show him, and
the more money it will make.

It also matches how the companies themselves think about competition. Their executives’
testimony and ordinary-course documents reveal that they understand themselves to be com-
peting for users’ time, not competing to get people to use their app at all. In addition, time spent
reflects how users themselves experience the relevant choice: they typically have multiple free
apps, so the choice they face—when they are bored in line, sitting on their couch, or early to a
date—is which app they will pop open and how long they will use it before switching to another.

Unsurprisingly, then, the companies themselves most often measure their market share using
total time spent. *** Yet time spent is an imperfect yardstick. Most obviously, it takes longer to
watch a video than to scroll through a picture, so measuring market shares using time spent
overestimates the competitive importance of video apps like YouTube. While these apps pre-
dominantly measure their market share using time spent, they all also consider other measures,
most often daily and monthly average users. ***
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The Court follows their lead, using time spent as the most informative measure of market
share but also checking it against daily and monthly average users to take a holistic view of these
apps’ size.

2. Meta’s Market Share and Market Power

As established above, the FTC must prove that Meta is a monopoly now. So where it can, the
Court calculates market share using the latest available data from 2025.

The FTC concedes that Snapchat and MeWe belong in a product market with Facebook and
Instagram. Adding in TikTok and YouTube, Meta’s share of that market comes out to around
[redacted] of time spent. As a matter of law, that modest share cannot establish monopoly
power. United States v. Aluminum Co. of Am. (Aleoa), 148 F.2d 416, 424 (2d Cir. 1945) (Hand, J.)
(“certainly thirty-three percent is not enough” market share for monopoly power); Blue Cross,
65 F.3d at 1411 (market share under 50% is “below any accepted benchmark for inferring mo-
nopoly power from market share”).

To be fair, while the case for including TikTok in the product market is overwhelming,
YouTube’s inclusion, which the Court finds appropriate, is concededly more debatable. Yet
even if YouTube is excluded, Meta still would not hold a monopoly. That would leave Face-
book, Instagram, Snapchat, MeWe, and TikTok. As measured by Hemphill, as of 2025, Meta’s
share of time spent in that market is only [redacted]. See PDX 149 (Hemphill Rebuttal Demon-
strative) at 47. Its share of monthly average users is [redacted], while its share of daily average
users is [redacted]. Id. When measured using third-party data that Meta ordinarily relies on in
its business, Meta’s share of time spent falls to [redacted] and its share of daily active users to

[redacted].

Even the market shares calculated by Hemphill do not win the day for the FTC. There is no
threshold that a firm must cross to hold a monopoly. Kolon Indus. Inc. v. E.I. DuPont de Nemours
& Co. (Kolon 1), 748 F.3d 160, 174 (4th Cir. 2014). But courts that have surveyed the caselaw
have found helpful guideposts. For instance, “the Supreme Court has never found a party with
less than 75% market share to have monopoly power.” Id.. Lower courts have not lowered the
bar much. See Colo. Interstate Gas Co. v. Nat. Gas Pipeline Co. of Am., 885 F.2d 683, 694 n.18 (10th
Cir. 1989) (“|LJower courts generally require a minimum market share of between 70% and
80%.”); Exxon Corp. v. Berwick Bay Real Estate Partners, 748 F.2d 937, 940 (5th Cir. 1984) (Fifth
Circuit “has noted that monopolization is rarely found when the defendant’s share of the rele-
vant market is below 70%7); E.I du Pont de Nemours & Co. v. Kolon Indus., Inc. (Kolon 1), 637 F.3d
435, 450 (4th Cir. 2011) (“[W]hen monopolization has been found the defendant controlled
seventy to one hundred per cent of the relevant market.”) (internal quotation marks omitted);
Image Tech. Servs., Inc. v. Eastman Kodak Co., 125 F.3d 1195, 1206 (9th Cir. 1997) (“Coutrts gener-
ally require a 65% market share to establish a prima facie case of market power.”).

The canonical statement on the relationship between market shares and monopoly remains
Judge Learned Hand’s opinion in A/oa, which declares that “it is doubtful whether sixty or
sixty-four percent [market share] would be enough [for monopoly power]|.” 148 F.2d at 424.
The Supreme Court, moreover, has held that a firm with 64% market share lacked monopoly
power. United States v. Int’| Harvester Co., 274 U.S. 693, 709-10 (1927).

Nothing, in short, suggests that a market share of [redacted] produces monopoly power, even
if the Court nudges the figure upward in light of Meta’s roughly [redacted] share of active users.
See PDX 149 (Hemphill Rebuttal Demonstrative) at 47. Indeed, many cases expressly hold the
contrary. Kolon II, 748 F.3d at 174 (“market share of less than 60% during the relevant period
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does not necessarily foreclose a finding of monopoly power,” but “it does weigh heavily against
such a finding”); Fineman v. Armstrong World Indus., Inc., 980 F.2d 171, 201 (3d Cir. 1992) (“As a
matter of law, absent other relevant factors, a 55 percent market share will not prove the exist-
ence of monopoly power.”); Kolon 11, 748 F.3d at 174 (market share that had fallen to 55%,
along with other factors, not enough for monopoly power); Exxon, 748 F.2d at 939—40 (52%
share not monopoly power as matter of law).

Of coutrse, market shares must be considered in the context of each case’s facts. Here, that
context weighs even further against finding monopoly power. First, Meta’s market share is fall-
ing. “[I]n evaluating monopoly power, it is not market share that counts, but the ability to main-
tain market share.”” Unzted States v. Dentsply Int’l, Inc., 399 F.3d 181, 188—89 (3d Cir. 2005) (cleaned

up). A given market share is thus less likely to add up to a monopoly if it is eroding.

Meta has suffered that fate. TikTok—which Meta considers its fiercest competitor—broke
into the market only seven years ago, and has been overrunning the market ever since. [Re-
dated.] Unsurprisingly, then, Meta’s market share seems to be shrinking. [Redacted.] If
“Im]onopoly power is the power to control prices or exclude competition,” du Pont, 351 U.S. at
391, then that power seems to have slipped from Meta’s grasp.

Plus, Meta’s true share of this market is almost certainly below [redacted]. In the real world,
competition is a matter of degree. But market definition is binary, forcing courts to artificially
place products entirely in or out of the market. As a result, every product market—and so every
market share—is mismeasured, and courts must make realistic adjustments for the weak sub-
stitutes that barely squeaked into the market or the competitive ones lying just outside. Here,
even if YouTube should be excluded from the market, it remains a behemoth that offers some
alternative to Meta’s apps. A market share calculated by entirely excluding it thus overestimates
Meta’s power.

The Court ultimately finds that YouTube and TikTok belong in the product market, and they
prevent Meta from holding a monopoly. Even if YouTube is out, including TikTok alone de-
teats the FTC’s case.

III. Conclusion

Like Heraclitus’s river, the rapids of social media rush along so fast that the Court has never
even stepped into the same case twice. It considered motions to dismiss in 2021 and 2022,
motions for summary judgment in 2024, and a full merits trial this year. Each time it examined
Meta’s apps, they had changed. The competitors had, too. The Court’s two Opinions on mo-
tions to dismiss did not even mention the word “TikTok.” Today, that app holds center stage
as Meta’s fiercest rival.

With apps surging and receding, chasing one craze and moving on from others, and adding
new features with each passing year, the FTC has understandably struggled to fix the boundaries
of Meta’s product market. Even so, it continues to insist that Meta competes with the same old
rivals it has for the last decade, that the company holds a monopoly among that small set, and
that it maintained that monopoly through anticompetitive acquisitions. Whether or not Meta
enjoyed monopoly power in the past, though, the agency must show that it continues to hold
such power now. The Court’s verdict today determines that the FTC has not done so. A judg-
ment so stating shall issue this day.




