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Session 5: Entity Law and the Duties of Officers and Directors

We will spend a session talking through issues that arise in the choice of legal entities as
well as the duties of directors and officers. We will start with a business law class, S#ith .
Van Gorkum, which gives one example of how boards exercise their authority. We will
then turn to a more recent corporate situation, namely Elon Musk’s offer for Twitter.
We will then turn to broader questions. Should corporations operate in the sole interest
of shareholders or should they have broader obligations? We will look at the Business
Roundtable statement on these issues.

Smith v. Van Gorkom

488 A.2d 858 (Del. 1985)

HORSEY, Justice (for the majority): This appeal from the Court of Chancery involves a
class action brought by shareholders of the defendant Trans Union Corporation (“Trans
Union” or “the Company”), originally seeking rescission of a cash-out merger of Trans
Union into the defendant New T Company (“New T”), a wholly-owned subsidiary of the
defendant, Marmon Group, Inc. (“Marmon”). Alternate relief in the form of damages is
sought against the defendant members of the Board of Directors of Trans Union, New T,
and Jay A. Pritzker and Robert A. Pritzker, owners of Marmon.

Following trial, the former Chancellor granted judgment for the defendant directors by
unreported letter opinion dated July 6, 1982. Judgment was based on two findings: (1) that
the Board of Directors had acted in an informed manner so as to be entitled to protection
of the business judgment rule in approving the cash-out merger; and (2) that the share-
holder vote approving the merger should not be set aside because the stockholders had
been “fairly informed” by the Board of Directors before voting thereon. The plaintiffs
appeal.

Speaking for the majority of the Court, we conclude that both rulings of the Court of
Chancery are clearly erroneous. Therefore, we reverse and direct that judgment be entered
in favor of the plaintiffs and against the defendant directors for the fair value of the plain-
tiffs’ stockholdings in Trans Union, in accordance with Weinberger v. UOP, Inc., Del.
Supr., 457 A.2d 701 (1983).

We hold: (1) that the Board’s decision, reached September 20, 1980, to approve the pro-
posed cash-out merger was not the product of an informed business judgment; (2) that
the Board’s subsequent efforts to amend the Merger Agreement and take other curative
action were ineffectual, both legally and factually; and (3) that the Board did not deal with
complete candor with the stockholders by failing to disclose all material facts, which they
knew or should have known, before securing the stockholders’ approval of the merger.

L.

The nature of this case requires a detailed factual statement. The following facts are essen-
tially uncontradicted:

A~

Trans Union was a publicly-traded, diversified holding company, the principal earnings of
which were generated by its railcar leasing business. During the period here involved, the
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Company had a cash flow of hundreds of millions of dollars annually. However, the Com-
pany had difficulty in generating sufficient taxable income to offset increasingly large in-
vestment tax credits (ITCs). ¥**

_B-

On August 27, 1980, Van Gorkom met with Senior Management of Trans Union. Van
Gorkom reported on his lobbying efforts in Washington and his desire to find a solution
to the tax credit problem more permanent than a continued program of acquisitions. Var-
ious alternatives were suggested and discussed preliminarily, including the sale of Trans
Union to a company with a large amount of taxable income.

Donald Romans, Chief Financial Officer of Trans Union, stated that his department had
done a “very brief bit of work on the possibility of a leveraged buy-out.” This work had
been prompted by a media article which Romans had seen regarding a leveraged buy-out
by management. The work consisted of a “preliminary study” of the cash which could be
generated by the Company if it participated in a leveraged buy-out. As Romans stated, this
analysis “was very first and rough cut at seeing whether a cash flow would support what
might be considered a high price for this type of transaction.”

On September 5, at another Senior Management meeting which Van Gorkom attended,
Romans again brought up the idea of a leveraged buy-out as a “possible strategic alterna-
tive” to the Company’s acquisition program. Romans and Bruce S. Chelberg, President
and Chief Operating Officer of Trans Union, had been working on the matter in prepara-
tion for the meeting. According to Romans: They did not “come up” with a price for the
Company. They merely “ran the numbers” at $50 a share and at $60 a share with the
“rough form” of their cash figures at the time. Their “figures indicated that $50 would be
very easy to do but $60 would be very difficult to do under those figures.” This work did
not purport to establish a fair price for either the Company or 100% of the stock. It was
intended to determine the cash flow needed to service the debt that would “probably” be
incurred in a leveraged buy-out, based on “rough calculations” without “any benefit of
experts to identify what the limits were to that, and so forth.” These computations were
not considered extensive and no conclusion was reached.

At this meeting, Van Gorkom stated that he would be willing to take $55 per share for
his own 75,000 shares. He vetoed the suggestion of a leveraged buy-out by Management,
however, as involving a potential conflict of interest for Management. Van Gorkom, a
certified public accountant and lawyer, had been an officer of Trans Union for 24 years,
its Chief Executive Officer for more than 17 years, and Chairman of its Board for 2 years.
It is noteworthy in this connection that he was then approaching 65 years of age and man-
datory retirement.

For several days following the September 5 meeting, Van Gorkom pondered the idea of
a sale. He had participated in many acquisitions as a manager and director of Trans Union
and as a director of other companies. He was familiar with acquisition procedures, valua-
tion methods, and negotiations; and he privately considered the pros and cons of whether
Trans Union should seek a privately or publicly-held purchaser.

Van Gorkom decided to meet with Jay A. Pritzker, a well-known corporate takeover
specialist and a social acquaintance. However, rather than approaching Pritzker simply to
determine his interest in acquiring Trans Union, Van Gorkom assembled a proposed per
share price for sale of the Company and a financing structure by which to accomplish the
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sale. Van Gorkom did so without consulting either his Board or any members of Senior
Management except one: Carl Peterson, Trans Union’s Controller. Telling Peterson that
he wanted no other person on his staff to know what he was doing, but without telling
him why, Van Gorkom directed Peterson to calculate the feasibility of a leveraged buy-out
at an assumed price per share of $55. Apart from the Company’s historic stock market
price,’> and Van Gorkom’s long association with Trans Union, the record is devoid of any
competent evidence that $55 represented the per share intrinsic value of the Company.

Having thus chosen the $55 figure, based solely on the availability of a leveraged buy-
out, Van Gorkom multiplied the price per share by the number of shares outstanding to
reach a total value of the Company of $690 million. Van Gorkom told Peterson to use this
$690 million figure and to assume a $200 million equity contribution by the buyer. Based
on these assumptions, Van Gorkom directed Peterson to determine whether the debt por-
tion of the purchase price could be paid off in five years or less if financed by Trans Un-
ion’s cash flow as projected in the Five Year Forecast, and by the sale of certain weaker
divisions identified in a study done for Trans Union by the Boston Consulting Group
(“BCG study”). Peterson reported that, of the purchase price, approximately $50-80 mil-
lion would remain outstanding after five years. Van Gorkom was disappointed, but de-
cided to meet with Pritzker nevertheless.

Van Gorkom arranged a meeting with Pritzker at the latter’s home on Saturday, Septem-
ber 13, 1980. Van Gorkom prefaced his presentation by stating to Pritzker: “Now as far
as you are concerned, I can, I think, show how you can pay a substantial premium over
the present stock price and pay off most of the loan in the first five years. * * * If you
could pay $55 for this Company, here is a way in which I think it can be financed.”

Van Gorkom then reviewed with Pritzker his calculations based upon his proposed price
of $55 per share. Although Pritzker mentioned $50 as a more attractive figure, no other
price was mentioned. However, Van Gorkom stated that to be sure that $55 was the best
price obtainable, Trans Union should be free to accept any better offer. Pritzker demurred,
stating that his organization would serve as a “stalking horse” for an “auction contest”
only if Trans Union would permit Pritzker to buy 1,750,000 shares of Trans Union stock
at market price which Pritzker could then sell to any higher bidder. After further discussion
on this point, Pritzker told Van Gorkom that he would give him a more definite reaction
soon.

On Monday, September 15, Pritzker advised Van Gorkom that he was interested in the
$55 cash-out merger proposal and requested more information on Trans Union. Van
Gorkom agreed to meet privately with Pritzker, accompanied by Peterson, Chelberg, and
Michael Carpenter, Trans Union’s consultant from the Boston Consulting Group. The
meetings took place on September 16 and 17. Van Gorkom was “astounded that events
were moving with such amazing rapidity.”

On Thursday, September 18, Van Gorkom met again with Pritzker. At that time, Van
Gorkom knew that Pritzker intended to make a cash-out merger offer at Van Gorkom’s

5> The common stock of Trans Union was traded on the New York Stock Exchange. Over the five year period
from 1975 through 1979, Trans Union’s stock had traded within a range of a high of $39 1/2 and a low of $24 1/4.
Its high and low range for 1980 through September 19 (the last trading day before announcement of the merger)
was $38 1/4 - $29 1/2.
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proposed $55 per share. Pritzker instructed his attorney, a merger and acquisition special-
ist, to begin drafting merger documents. There was no further discussion of the $55 price.
However, the number of shares of Trans Union’s treasury stock to be offered to Pritzker
was negotiated down to one million shares; the price was set at $38—75 cents above the
per share price at the close of the market on September 19. At this point, Pritzker insisted
that the Trans Union Board act on his merger proposal within the next three days, stating
to Van Gorkom: “We have to have a decision by no later than Sunday [evening, September
21] before the opening of the English stock exchange on Monday morning.” Pritzker’s
lawyer was then instructed to draft the merger documents, to be reviewed by Van

Gorkom’s lawyer, “sometimes with discussion and sometimes not, in the haste to get it
finished.”

On Friday, September 19, Van Gorkom, Chelberg, and Pritzker consulted with Trans
Union’s lead bank regarding the financing of Pritzker’s purchase of Trans Union. The bank
indicated that it could form a syndicate of banks that would finance the transaction. On
the same day, Van Gorkom retained James Brennan, Esquire, to advise Trans Union on
the legal aspects of the merger. Van Gorkom did not consult with William Browder, a
Vice-President and director of Trans Union and former head of its legal department, or
with William Moore, then the head of Trans Union’s legal staff.

On Friday, September 19, Van Gorkom called a special meeting of the Trans Union
Board for noon the following day. He also called a meeting of the Company’s Senior Man-
agement to convene at 11:00 a.m., prior to the meeting of the Board. No one, except
Chelberg and Peterson, was told the purpose of the meetings. Van Gorkom did not invite
Trans Union’s investment banker, Salomon Brothers or its Chicago-based partner, to at-
tend.

Of those present at the Senior Management meeting on September 20, only Chelberg
and Peterson had prior knowledge of Pritzker’s offer. Van Gorkom disclosed the offer
and described its terms, but he furnished no copies of the proposed Merger Agreement.
Romans announced that his department had done a second study which showed that, for
a leveraged buy-out, the price range for Trans Union stock was between $55 and $65 per
share. Van Gorkom neither saw the study nor asked Romans to make it available for the
Board meeting,.

Senior Management’s reaction to the Pritzker proposal was completely negative. No
member of Management, except Chelberg and Peterson, supported the proposal. Romans
objected to the price as being too low; he was critical of the timing and suggested that
consideration should be given to the adverse tax consequences of an all-cash deal for low-
basis shareholders; and he took the position that the agreement to sell Pritzker one million
newly-issued shares at market price would inhibit other offers, as would the prohibitions
against soliciting bids and furnishing inside information to other bidders. Romans argued
that the Pritzker proposal was a “lock up” and amounted to “an agreed merger as opposed
to an offer.” Nevertheless, Van Gorkom proceeded to the Board meeting as scheduled
without further delay.

Ten directors served on the Trans Union Board, five inside (defendants Bonser, O’Boyle,
Browder, Chelberg, and Van Gorkom) and five outside (defendants Wallis, Johnson, Lan-
terman, Morgan and Reneker). All directors were present at the meeting, except O’Boyle
who was ill. Of the outside directors, four were corporate chief executive officers and one
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was the former Dean of the University of Chicago Business School. None was an invest-
ment banker or trained financial analyst. All members of the Board were well informed
about the Company and its operations as a going concern. They were familiar with the
current financial condition of the Company, as well as operating and earnings projections
reported in the recent Five Year Forecast. The Board generally received regular and de-
tailed reports and was kept abreast of the accumulated investment tax credit and acceler-
ated depreciation problem.

Van Gorkom began the Special Meeting of the Board with a twenty-minute oral presen-
tation. Copies of the proposed Merger Agreement were delivered too late for study before
or during the meeting. He reviewed the Company’s I'TC and depreciation problems and
the efforts theretofore made to solve them. He discussed his initial meeting with Pritzker
and his motivation in arranging that meeting. Van Gorkom did not disclose to the Board,
however, the methodology by which he alone had arrived at the $55 figure, or the fact that
he first proposed the $55 price in his negotiations with Pritzker.

Van Gorkom outlined the terms of the Pritzker offer as follows: Pritzker would pay $55
in cash for all outstanding shares of Trans Union stock upon completion of which Trans
Union would be merged into New T Company, a subsidiary wholly-owned by Pritzker and
formed to implement the merger; for a period of 90 days, Trans Union could receive, but
could not actively solicit, competing offers; the offer had to be acted on by the next even-
ing, Sunday, September 21; Trans Union could only furnish to competing bidders pub-
lished information, and not proprietary information; the offer was subject to Pritzker ob-
taining the necessary financing by October 10, 1980; if the financing contingency were met
or waived by Pritzker, Trans Union was required to sell to Pritzker one million newly-
issued shares of Trans Union at $38 per share.

Van Gorkom took the position that putting Trans Union “up for auction” through a 90-
day market test would validate a decision by the Board that $55 was a fair price. He told
the Board that the “free market will have an opportunity to judge whether $55 is a fair
price.” Van Gorkom framed the decision before the Board not as whether $55 per share
was the highest price that could be obtained, but as whether the $55 price was a fair price
that the stockholders should be given the opportunity to accept or reject.

Attorney Brennan advised the members of the Board that they might be sued if they
tailed to accept the offer and that a fairness opinion was not required as a matter of law.

Romans attended the meeting as chief financial officer of the Company. He told the
Board that he had not been involved in the negotiations with Pritzker and knew nothing
about the merger proposal until the morning of the meeting; that his studies did not indi-
cate either a fair price for the stock or a valuation of the Company; that he did not see his
role as directly addressing the fairness issue; and that he and his people “were trying to
search for ways to justify a price in connection with such a [leveraged buy-out] transaction,
rather than to say what the shares are worth.” Romans testified:

I told the Board that the study ran the numbers at 50 and 60, and then the subse-
quent study at 55 and 65, and that was not the same thing as saying that I have a
valuation of the company at X dollars. But it was a way—a first step towards reach-
ing that conclusion.
Romans told the Board that, in his opinion, $55 was “in the range of a fair price,” but “at
the beginning of the range.”
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Chelberg, Trans Union’s President, supported Van Gorkom’s presentation and repre-
sentations. He testified that he “participated to make sure that the Board members collec-
tively were clear on the details of the agreement or offer from Pritzker;” that he “partici-
pated in the discussion with Mr. Brennan, inquiring of him about the necessity for valua-
tion opinions in spite of the way in which this particular offer was couched;” and that he
was otherwise actively involved in supporting the positions being taken by Van Gorkom
before the Board about “the necessity to act immediately on this offer,” and about “the
adequacy of the $55 and the question of how that would be tested.”

The Board meeting of September 20 lasted about two hours. Based solely upon Van
Gorkom’s oral presentation, Chelberg’s supporting representations, Romans’ oral state-
ment, Brennan’s legal advice, and their knowledge of the market history of the Company’s
stock,’ the directors approved the proposed Merger Agreement. However, the Board later
claimed to have attached two conditions to its acceptance: (1) that Trans Union reserved
the right to accept any better offer that was made during the market test period; and (2)
that Trans Union could share its proprietary information with any other potential bidders.
While the Board now claims to have reserved the right to accept any better offer received
after the announcement of the Pritzker agreement (even though the minutes of the meet-
ing do not reflect this), it is undisputed that the Board did not reserve the right to actively
solicit alternate offers.

The Merger Agreement was executed by Van Gorkom during the evening of September
20 at a formal social event that he hosted for the opening of the Chicago Lyric Opera.
Neither he nor any other director read the agreement prior to its signing and delivery to
Pritzker.
ok K

On Monday, September 22, the Company issued a press release announcing that Trans
Union had entered into a “definitive” Merger Agreement with an affiliate of the Marmon
Group, Inc., a Pritzker holding company. Within 10 days of the public announcement,
dissent among Senior Management over the merger had become widespread. Faced with
threatened resignations of key officers, Van Gorkom met with Pritzker who agreed to
several modifications of the Agreement. Pritzker was willing to do so provided that Van
Gorkom could persuade the dissidents to remain on the Company payroll for at least six
months after consummation of the merger.

Van Gorkom reconvened the Board on October 8 and secured the directors’ approval
of the proposed amendments—sight unseen. The Board also authorized the employment
of Salomon Brothers, its investment banker, to solicit other offers for Trans Union during
the proposed “market test” period.

The next day, October 9, Trans Union issued a press release announcing: (1) that Pritzker
had obtained “the financing commitments necessary to consummate” the merger with
Trans Union; (2) that Pritzker had acquired one million shares of Trans Union common

9 The Trial Court stated the premium relationship of the $55 price to the market history of the Company’s stock
as follows: * * * the merger price offered to the stockholders of Trans Union represented a premium of 62% over
the average of the high and low prices at which Trans Union stock had traded in 1980, a premium of 48% over the
last closing price, and a premium of 39% over the highest price at which the stock of Trans Union had traded any
time during the prior six years.
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stock at $38 per share; (3) that Trans Union was now permitted to actively seek other
offers and had retained Salomon Brothers for that purpose; and (4) that if a more favorable
offer were not received before February 1, 1981, Trans Union’s shareholders would there-
after meet to vote on the Pritzker proposal.

It was not until the following day, October 10, that the actual amendments to the Merger
Agreement were prepared by Pritzker and delivered to Van Gorkom for execution. As will
be seen, the amendments were considerably at variance with Van Gorkom’s representa-
tions of the amendments to the Board on October 8; and the amendments placed serious
constraints on Trans Union’s ability to negotiate a better deal and withdraw from the Pritz-
ker agreement. Nevertheless, Van Gorkom proceeded to execute what became the Octo-
ber 10 amendments to the Merger Agreement without conferring further with the Board
members and apparently without comprehending the actual implications of the amend-
ments.

X ok ok

Salomon Brothers’ efforts over a three-month period from October 21 to January 21 pro-
duced only one serious suitor for Trans Union—General Electric Credit Corporation
(“GE Credit”), a subsidiary of the General Electric Company. However, GE Credit was
unwilling to make an offer for Trans Union unless Trans Union first rescinded its Merger
Agreement with Pritzker. When Pritzker refused, GE Credit terminated further discus-
sions with Trans Union in early January.

In the meantime, in early December, the investment firm of Kohlberg, Kravis, Roberts
& Co. (“KKR”), the only other concern to make a firm offer for Trans Union, withdrew
its offer under circumstances hereinafter detailed.

On December 19, this litigation was commenced and, within four weeks, the plaintiffs
had deposed eight of the ten directors of Trans Union, including Van Gorkom, Chelberg
and Romans, its Chief Financial Officer. On January 21, Management’s Proxy Statement
for the February 10 shareholder meeting was mailed to Trans Union’s stockholders. On
January 26, Trans Union’s Board met and, after a lengthy meeting, voted to proceed with
the Pritzker merger. The Board also approved for mailing, “on or about January 27,” a
Supplement to its Proxy Statement. The Supplement purportedly set forth all information
relevant to the Pritzker Merger Agreement, which had not been divulged in the first Proxy
Statement.
ok K

On February 10, the stockholders of Trans Union approved the Pritzker merger proposal.
Of the outstanding shares, 69.9% were voted in favor of the merger; 7.25% were voted
against the merger; and 22.85% were not voted.

II.

We turn to the issue of the application of the business judgment rule to the September 20
meeting of the Board.

The Court of Chancery concluded from the evidence that the Board of Directors’ ap-
proval of the Pritzker merger proposal fell within the protection of the business judgment
rule. ¥*** [W]e conclude that the Court’s ultimate finding that the Board’s conduct was not
“reckless or imprudent” is contrary to the record and not the product of a logical and
deductive reasoning process.
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** * Under Delaware law, the business judgment rule is the offspring of the fundamental
principle, codified in 8 Del.C. § 141(a), that the business and affairs of a Delaware corpo-
ration are managed by or under its board of directors.!! Aronson v. Lewis, Del. Supr., 473
A.2d 805, 811 (1984). In carrying out their managerial roles, directors are charged with an
unyielding fiduciary duty to the corporation and its shareholders. The business judgment
rule exists to protect and promote the full and free exercise of the managerial power
granted to Delaware directors. The rule itself “is a presumption that in making a business
decision, the directors of a corporation acted on an informed basis, in good faith and in
the honest belief that the action taken was in the best interests of the company.” Aronson,
supra at 812. Thus, the party attacking a board decision as uninformed must rebut the
presumption that its business judgment was an informed one.

The determination of whether a business judgment is an informed one turns on whether
the directors have informed themselves “prior to making a business decision, of all material
information reasonably available to them.” Id.

Under the business judgment rule there is no protection for directors who have made
“an unintelligent or unadvised judgment.” Mitchell v. Highland-Western Glass, Del. Ch.,
167 A. 831, 833 (1933). A director’s duty to inform himself in preparation for a decision
derives from the fiduciary capacity in which he serves the corporation and its stockholders.
Since a director is vested with the responsibility for the management of the affairs of the
corporation, he must execute that duty with the recognition that he acts on behalf of oth-
ers. Such obligation does not tolerate faithlessness or self-dealing. But fulfillment of the
fiduciary function requires more than the mere absence of bad faith or fraud. Representa-
tion of the financial interests of others imposes on a director an affirmative duty to protect
those interests and to proceed with a critical eye in assessing information of the type and
under the circumstances present here.

Thus, a director’s duty to exercise an informed business judgment is in the nature of a
duty of care, as distinguished from a duty of loyalty. Here, there were no allegations of
fraud, bad faith, or self-dealing, or proof thereof. Hence, it is presumed that the directors
reached their business judgment in good faith and considerations of motive are irrelevant
to the issue before us.

The standard of care applicable to a director’s duty of care has also been recently restated
by this Court. In Aronson, supra, we stated:

While the Delaware cases use a variety of terms to describe the applicable standard
of care, our analysis satisfies us that under the business judgment rule director lia-
bility is predicated upon concepts of gross negligence. (footnote omitted)

473 A.2d at 812.

118 Del.C. § 141 provides, in pertinent part: (a) The business and affairs of every corporation organized under
this chapter shall be managed by or under the direction of a board of directors, except as may be otherwise
provided in this chapter or in its certificate of incorporation. If any such provision is made in the certificate of
incorporation, the powers and duties conferred or imposed upon the board of directors by this chapter shall be
exercised or performed to such extent and by such person or persons as shall be provided in the certificate of
incorporation.
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We again confirm that view. We think the concept of gross negligence is also the proper
standard for determining whether a business judgment reached by a board of directors was
an informed one.

In the specific context of a proposed merger of domestic corporations, a director has a
duty under 8 Del.C. § 251(b),'* along with his fellow directors, to act in an informed and
deliberate manner in determining whether to approve an agreement of merger before sub-
mitting the proposal to the stockholders. Certainly in the merger context, a director may
not abdicate that duty by leaving to the shareholders alone the decision to approve or
disapprove the agreement. Only an agreement of merger satisfying the requirements of 8
Del.C. § 251(b) may be submitted to the shareholders under § 251(c).

It is against those standards that the conduct of the directors of Trans Union must be
tested, as a matter of law and as a matter of fact, regarding their exercise of an informed
business judgment in voting to approve the Pritzker merger proposal.

I1I.

*** On the record before us, we must conclude that the Board of Directors did not reach
an informed business judgment on September 20, 1980 in voting to “sell” the Company
for $55 per share pursuant to the Pritzker cash-out merger proposal. Our reasons, in sum-
mary, are as follows:

The directors (1) did not adequately inform themselves as to Van Gorkom’s role in forc-
ing the “sale” of the Company and in establishing the per share purchase price; (2) were
uninformed as to the intrinsic value of the Company; and (3) given these circumstances,
at a minimum, were grossly negligent in approving the “sale” of the Company upon two
hours’ consideration, without prior notice, and without the exigency of a crisis or emer-
gency.

As has been noted, the Board based its September 20 decision to approve the cash-out
merger primarily on Van Gorkom’s representations. None of the directors, other than Van
Gorkom and Chelberg, had any prior knowledge that the purpose of the meeting was to
propose a cash-out merger of Trans Union. No members of Senior Management were
present, other than Chelberg, Romans and Peterson; and the latter two had only learned
of the proposed sale an hour earlier. Both general counsel Moore and former general coun-
sel Browder attended the meeting, but were equally uninformed as to the purpose of the
meeting and the documents to be acted upon.

148 Del.C. § 251(b) provides in pertinent part: (b) The board of directors of each corporation which desires to
merge or consolidate shall adopt a resolution approving an agreement of merger or consolidation. The agreement shall state:
(1) the terms and conditions of the merger or consolidation; (2) the mode of carrying the same into effect; (3) such
amendments or changes in the certificate of incorporation of the surviving corporation as are desired to be effected
by the merger or consolidation, or, if no such amendments or changes are desired, a statement that the certificate
of incorporation of one of the constituent corporations shall be the certificate of incorporation of the surviving or
resulting corporation; (4) the manner of converting the shares of each of the constituent corporations ... and (5)
such other details or provisions as are deemed desirable.... The agreement so adopted shall be executed in accordance

with section 103 of this title. Any of the terms of the agreement of merger or consolidation may be made dependent
upon facts ascertainable outside of such agreement, provided that the manner in which such facts shall operate upon

the terms of the agreement is clearly and expressly set forth in the agreement of merger or consolidation. (underlin-
ing added for emphasis)
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Without any documents before them concerning the proposed transaction, the members
of the Board were required to rely entirely upon Van Gorkom’s 20-minute oral presenta-
tion of the proposal. No written summary of the terms of the merger was presented; the
directors were given no documentation to support the adequacy of $55 price per share for
sale of the Company; and the Board had before it nothing more than Van Gorkom’s state-
ment of his understanding of the substance of an agreement which he admittedly had never
read, nor which any member of the Board had ever seen.

Under 8 Del.C. § 141(e),"> “directors are fully protected in relying in good faith on re-
ports made by officers.” Michelson v. Duncan, Del. Ch., 386 A.2d 1144, 1156 (1978); aff’d
in part and rev’d in part on other grounds, Del. Supr., 407 A.2d 211 (1979). The term
“report” has been liberally construed to include reports of informal personal investigations
by corporate officers, Cheff v. Mathes, Del. Supr., 199 A.2d 548, 556 (1964). However,
there is no evidence that any “report,” as defined under § 141(e), concerning the Pritzker
proposal, was presented to the Board on September 20. Van Gorkom’s oral presentation
of his understanding of the terms of the proposed Merger Agreement, which he had not
seen, and Romans’ brief oral statement of his preliminary study regarding the feasibility of
a leveraged buy-out of Trans Union do not qualify as § 141(e) “reports” for these reasons:
The former lacked substance because Van Gorkom was basically uninformed as to the
essential provisions of the very document about which he was talking. Romans’ statement

was irrelevant to the issues before the Board since it did not purport to be a valuation
study. ***

The defendants rely on the following factors to sustain the Trial Court’s finding that the

Board’s decision was an informed one: (1) the magnitude of the premium or spread be-
tween the $55 Pritzker offering price and Trans Union’s current market price of $38 per
share; (2) the amendment of the Agreement as submitted on September 20 to permit the
Board to accept any better offer during the “market test” period; (3) the collective experi-
ence and expertise of the Board’s “inside” and “outside” directors; and (4) their reliance
on Brennan’s legal advice that the directors might be sued if they rejected the Pritzker
proposal. We discuss each of these grounds seriatim:
©)
A substantial premium may provide one reason to recommend a merger, but in the absence
of other sound valuation information, the fact of a premium alone does not provide an
adequate basis upon which to assess the fairness of an offering price. Here, the judgment
reached as to the adequacy of the premium was based on a comparison between the his-
torically depressed Trans Union market price and the amount of the Pritzker offer. Using
market price as a basis for concluding that the premium adequately reflected the true value
of the Company was a clearly faulty, indeed fallacious, premise, as the defendants’ own
evidence demonstrates.

The record is clear that before September 20, Van Gorkom and other members of Trans
Union’s Board knew that the market had consistently undervalued the worth of Trans

15 Section 141(e) provides in pertinent part: A member of the board of directors ... shall, in the performance of
his duties, be fully protected in relying in good faith upon the books of accounts or reports made to the corporation
by any of its officers, or by an independent certified public accountant, or by an appraiser selected with reasonable
care by the board of directors ..., or in relying in good faith upon other records of the corporation.
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Union’s stock, despite steady increases in the Company’s operating income in the seven
years preceding the merger. The Board related this occurrence in large part to Trans Un-
ion’s inability to use its ITCs as previously noted. Van Gorkom testified that he did not
believe the market price accurately reflected Trans Union’s true worth; and several of the
directors testified that, as a general rule, most chief executives think that the market un-
dervalues their companies’ stock. Yet, on September 20, Trans Union’s Board apparently
believed that the market stock price accurately reflected the value of the Company for the
purpose of determining the adequacy of the premium for its sale.

In the Proxy Statement, however, the directors reversed their position. There, they stated
that, although the earnings prospects for Trans Union were “excellent,” they found no
basis for believing that this would be reflected in future stock prices. With regard to past
trading, the Board stated that the prices at which the Company’s common stock had traded
in recent years did not reflect the “inherent” value of the Company. But having referred
to the “inherent” value of Trans Union, the directors ascribed no number to it. Moreover,
nowhere did they disclose that they had no basis on which to fix “inherent” worth beyond
an impressionistic reaction to the premium over market and an unsubstantiated belief that
the value of the assets was “‘significantly greater” than book value. By their own admission
they could not rely on the stock price as an accurate measure of value. Yet, also by their
own admission, the Board members assumed that Trans Union’s market price was ade-
quate to serve as a basis upon which to assess the adequacy of the premium for purposes
of the September 20 meeting.

The parties do not dispute that a publicly-traded stock price is solely a measure of the
value of a minority position and, thus, market price represents only the value of a single
share. Nevertheless, on September 20, the Board assessed the adequacy of the premium
over market, offered by Pritzker, solely by comparing it with Trans Union’s current and
historical stock price.

Indeed, as of September 20, the Board had no other information on which to base a
determination of the intrinsic value of Trans Union as a going concern. As of September
20, the Board had made no evaluation of the Company designed to value the entire enter-
prise, nor had the Board ever previously considered selling the Company or consenting to
a buy-out merger. Thus, the adequacy of a premium is indeterminate unless it is assessed
in terms of other competent and sound valuation information that reflects the value of the
particular business.

Despite the foregoing facts and circumstances, there was no call by the Board, either on
September 20 or thereafter, for any valuation study or documentation of the $55 price per
share as a measure of the fair value of the Company in a cash-out context. It is undisputed
that the major asset of Trans Union was its cash flow. Yet, at no time did the Board call
for a valuation study taking into account that highly significant element of the Company’s
assets.

We do not imply that an outside valuation study is essential to support an informed
business judgment; nor do we state that fairness opinions by independent investment
bankers are required as a matter of law. Often insiders familiar with the business of a going
concern are in a better position than are outsiders to gather relevant information; and
under appropriate circumstances, such directors may be fully protected in relying in good
faith upon the valuation reports of their management.
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Here, the record establishes that the Board did not request its Chief Financial Officer,
Romans, to make any valuation study or review of the proposal to determine the adequacy
of $55 per share for sale of the Company. On the record before us: The Board rested on
Romans’ elicited response that the $55 figure was within a “fair price range” within the
context of a leveraged buy-out. No director sought any further information from Romans.
No director asked him why he put $55 at the bottom of his range. ***

The record also establishes that the Board accepted without scrutiny Van Gorkom’s
representation as to the fairness of the $55 price per share for sale of the Company—a
subject that the Board had never previously considered. The Board thereby failed to dis-
cover that Van Gorkom had suggested the $55 price to Pritzker and, most crucially, that
Van Gorkom had arrived at the $55 figure based on calculations designed solely to deter-
mine the feasibility of a leveraged buy-out.!” No questions were raised either as to the tax
implications of a cash-out merger or how the price for the one million share option granted
Pritzker was calculated.

We do not say that the Board of Directors was not entitled to give some credence to
Van Gorkom’s representation that $55 was an adequate or fair price. Under § 141(e), the
directors were entitled to rely upon their chairman’s opinion of value and adequacy, pro-
vided that such opinion was reached on a sound basis. Here, the issue is whether the di-
rectors informed themselves as to all information that was reasonably available to them.
Had they done so, they would have learned of the source and derivation of the $55 price
and could not reasonably have relied thereupon in good faith.

None of the directors, Management or outside, were investment bankers or financial
analysts. Yet the Board did not consider recessing the meeting until a later hour that day
(or requesting an extension of Pritzker’s Sunday evening deadline) to give it time to elicit
more information as to the sufficiency of the offer, either from inside Management (in
particular Romans) or from Trans Union’s own investment banker, Salomon Brothers,
whose Chicago specialist in merger and acquisitions was known to the Board and familiar
with Trans Union’s affairs.

Thus, the record compels the conclusion that on September 20 the Board lacked valua-
tion information adequate to reach an informed business judgment as to the fairness of
$55 per share for sale of the Company.

@)

This brings us to the post-September 20 “market test” upon which the defendants ulti-
mately rely to confirm the reasonableness of their September 20 decision to accept the
Pritzker proposal. In this connection, the directors present a two-part argument: (a) that
by making a “market test” of Pritzker’s $55 per share offer a condition of their September
20 decision to accept his offer, they cannot be found to have acted impulsively or in an

19°As of September 20 the directors did not know: that Van Gorkom had artived at the $55 figure alone, and
subjectively, as the figure to be used by Controller Peterson in creating a feasible structure for a leveraged buy-out
by a prospective purchaser; that Van Gorkom had not sought advice, information or assistance from either inside
or outside Trans Union directors as to the value of the Company as an entity or the fair price per share for 100%
of its stock; that Van Gorkom had not consulted with the Company’s investment bankers or other financial analysts;
that Van Gorkom had not consulted with or confided in any officer or director of the Company except Chelberg;
and that Van Gorkom had deliberately chosen to ignore the advice and opinion of the members of his Senior
Management group regarding the adequacy of the $55 price.
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uninformed manner on September 20; and (b) that the adequacy of the $17 premium for
sale of the Company was conclusively established over the following 90 to 120 days by the
most reliable evidence available—the marketplace. Thus, the defendants impliedly contend
that the “market test” eliminated the need for the Board to perform any other form of
fairness test either on September 20, or thereafter.

Again, the facts of record do not support the defendants’ argument. There is no evi-
dence: (a) that the Merger Agreement was effectively amended to give the Board freedom
to put Trans Union up for auction sale to the highest bidder; or (b) that a public auction
was in fact permitted to occur. The minutes of the Board meeting make no reference to
any of this. Indeed, the record compels the conclusion that the directors had no rational
basis for expecting that a market test was attainable, given the terms of the Agreement as
executed during the evening of September 20. We rely upon the following facts which are
essentially uncontradicted:

The Merger Agreement, specifically identified as that originally presented to the Board
on September 20, has never been produced by the defendants, notwithstanding the plain-
tiffs’ several demands for production before as well as during trial. No acceptable expla-
nation of this failure to produce documents has been given to either the Trial Court or this
Court. Significantly, neither the defendants nor their counsel have made the affirmative
representation that this critical document has been produced. Thus, the Court is deprived
of the best evidence on which to judge the merits of the defendants’ position as to the care
and attention which they gave to the terms of the Agreement on September 20.

Van Gorkom states that the Agreement as submitted incorporated the ingredients for a
market test by authorizing Trans Union to receive competing offers over the next 90-day
period. However, he concedes that the Agreement barred Trans Union from actively so-
liciting such offers and from furnishing to interested parties any information about the
Company other than that already in the public domain. Whether the original Agreement
of September 20 went so far as to authorize Trans Union to receive competitive proposals
is arguable. The defendants’ unexplained failure to produce and identify the original Mer-
ger Agreement permits the logical inference that the instrument would not support their
assertions in this regard. It is a well established principle that the production of weak evi-
dence when strong is, or should have been, available can lead only to the conclusion that
the strong would have been adverse. Van Gorkom, conceding that he never read the
Agreement, stated that he was relying upon his understanding that, under corporate law,
directors always have an inherent right, as well as a fiduciary duty, to accept a better offer
notwithstanding an existing contractual commitment by the Board.

The defendant directors assert that they “insisted” upon including two amendments to
the Agreement, thereby permitting a market test: (1) to give Trans Union the right to accept
a better offer; and (2) to reserve to Trans Union the right to distribute proprietary infor-
mation on the Company to alternative bidders. Yet, the defendants concede that they did
not seek to amend the Agreement to permit Trans Union to solicit competing offers. ***

Thus, notwithstanding what several of the outside directors later claimed to have
“thought” occurred at the meeting, the record compels the conclusion that Trans Union’s
Board had no rational basis to conclude on September 20 or in the days immediately fol-
lowing, that the Board’s acceptance of Pritzker’s offer was conditioned on (1) a “market
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test” of the offer; and (2) the Board’s right to withdraw from the Pritzker Agreement and
accept any higher offer received before the shareholder meeting. ***

)

Part of the defense is based on a claim that the directors relied on legal advice rendered at
the September 20 meeting by James Brennan, Esquire, who was present at Van Gorkom’s
request. Unfortunately, Brennan did not appear and testify at trial even though his firm
participated in the defense of this action. *** Several defendants testified that Brennan
advised them that Delaware law did not require a fairness opinion or an outside valuation
of the Company before the Board could act on the Pritzker proposal. If given, the advice
was correct. However, that did not end the matter. Unless the directors had before them
adequate information regarding the intrinsic value of the Company, upon which a proper
exercise of business judgment could be made, mere advice of this type is meaningless; and,
given this record of the defendants’ failures, it constitutes no defense here.??

ok k

We conclude that Trans Union’s Board was grossly negligent in that it failed to act with
informed reasonable deliberation in agreeing to the Pritzker merger proposal on Septem-
ber 20; and we further conclude that the Trial Court erred as a matter of law in failing to
address that question before determining whether the directors’ later conduct was suffi-
cient to cure its initial error. * * *
_B-
We now examine the Board’s post-September 20 conduct for the purpose of determining
first, whether it was informed and not grossly negligent; and second, if informed, whether
it was sufficient to legally rectify and cure the Board’s derelictions of September 20.
©)
First, as to the Board meeting of October 8: Its purpose arose in the aftermath of the
September 20 meeting: (1) the September 22 press release announcing that Trans Union
“had entered into definitive agreements to merge with an affiliate of Marmon Group,
Inc.;” and (2) Senior Management’s ensuing revolt.

Trans Union’s press release stated:

FOR IMMEDIATE RELEASE:

CHICAGO, IL—Trans Union Corporation announced today that it had entered
into definitive agreements to merge with an affiliate of The Marmon Group, Inc.
in a transaction whereby Trans Union stockholders would receive $55 per share in
cash for each Trans Union share held. The Marmon Group, Inc. is controlled by
the Pritzker family of Chicago.

The merger is subject to approval by the stockholders of Trans Union at a special
meeting expected to be held sometime during December or early January.

22 Nonetheless, we are satisfied that in an appropriate factual context a proper exercise of business judgment may
include, as one of its aspects, reasonable reliance upon the advice of counsel. This is wholly outside the statutory
protections of 8 Del.C. § 141(e) involving reliance upon reports of officers, certain experts and books and records
of the company.
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Until October 10, 1980, the purchaser has the right to terminate the merger if
financing that is satisfactory to the purchaser has not been obtained, but after that
date there is no such right.

In a related transaction, Trans Union has agreed to sell to a designee of the pur-
chaser one million newly-issued shares of Trans Union common stock at a cash
price of $38 per share. Such shares will be issued only if the merger financing has
been committed for no later than October 10, 1980, or if the purchaser elects to
waive the merger financing condition. In addition, the New York Stock Exchange
will be asked to approve the listing of the new shares pursuant to a listing applica-
tion which Trans Union intends to file shortly.

Completing of the transaction is also subject to the preparation of a definitive
proxy statement and making various filings and obtaining the approvals or con-
sents of government agencies.

The press release made no reference to provisions allegedly reserving to the Board the
rights to perform a “market test” and to withdraw from the Pritzker Agreement if Trans
Union received a better offer before the shareholder meeting. The defendants also concede
that Trans Union never made a subsequent public announcement stating that it had in fact
reserved the right to accept alternate offers, the Agreement notwithstanding.

The public announcement of the Pritzker merger resulted in an “en masse” revolt of
Trans Union’s Senior Management. The head of Trans Union’s tank car operations (its
most profitable division) informed Van Gorkom that unless the merger were called off,
fifteen key personnel would resign.

Instead of reconvening the Board, Van Gorkom again privately met with Pritzker, in-
formed him of the developments, and sought his advice. Pritzker then made the following
suggestions for overcoming Management’s dissatisfaction: (1) that the Agreement be
amended to permit Trans Union to solicit, as well as receive, higher offers; and (2) that the
shareholder meeting be postponed from early January to February 10, 1981. In return,
Pritzker asked Van Gorkom to obtain a commitment from Senior Management to remain
at Trans Union for at least six months after the merger was consummated.

Van Gorkom then advised Senior Management that the Agreement would be amended
to give Trans Union the right to solicit competing offers through January, 1981, if they
would agree to remain with Trans Union. Senior Management was temporarily mollified;
and Van Gorkom then called a special meeting of Trans Union’s Board for October 8.

Thus, the primary purpose of the October 8 Board meeting was to amend the Merger
Agreement, in a manner agreeable to Pritzker, to permit Trans Union to conduct a “market
test.” Van Gorkom understood that the proposed amendments were intended to give the
Company an unfettered “right to openly solicit offers down through January 31.” Van
Gorkom presumably so represented the amendments to Trans Union’s Board members
on October 8. In a brief session, the directors approved Van Gorkom’s oral presentation
of the substance of the proposed amendments, the terms of which were not reduced to
writing until October 10. But rather than waiting to review the amendments, the Board
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again approved them sight unseen and adjourned, giving Van Gorkom authority to execute
the papers when he received them.?

Thus, the Court of Chancery’s finding that the October 8 Board meeting was convened
to reconsider the Pritzker “proposal” is cleatly erroneous. Further, the consequence of the
Board’s faulty conduct on October 8, in approving amendments to the Agreement which
had not even been drafted, will become apparent when the actual amendments to the
Agreement are hereafter examined.

The next day, October 9, and before the Agreement was amended, Pritzker moved
swiftly to off-set the proposed market test amendment. First, Pritzker informed Trans
Union that he had completed arrangements for financing its acquisition and that the parties
were thereby mutually bound to a firm purchase and sale arrangement. Second, Pritzker
announced the exercise of his option to purchase one million shares of Trans Union’s
treasury stock at $38 per share—75 cents above the current market price. Trans Union’s
Management responded the same day by issuing a press release announcing: (1) that all
financing arrangements for Pritzker’s acquisition of Trans Union had been completed; and
(2) Pritzker’s purchase of one million shares of Trans Union’s treasury stock at $38 per
share.

The next day, October 10, Pritzker delivered to Trans Union the proposed amendments
to the September 20 Merger Agreement. Van Gorkom promptly proceeded to countersign
all the instruments on behalf of Trans Union without reviewing the instruments to deter-
mine if they were consistent with the authority previously granted him by the Board. The
amending documents were apparently not approved by Trans Union’s Board until a much
later date, December 2. The record does not affirmatively establish that Trans Union’s
directors ever read the October 10 amendments.

The October 10 amendments to the Merger Agreement did authorize Trans Union to
solicit competing offers, but the amendments had more far-reaching effects. The most
significant change was in the definition of the third-party “offer” available to Trans Union
as a possible basis for withdrawal from its Merger Agreement with Pritzker. Under the
October 10 amendments, a better gffer was no longer sufficient to permit Trans Union’s
withdrawal. Trans Union was now permitted to terminate the Pritzker Agreement and
abandon the merger only if, prior to February 10, 1981, Trans Union had either consum-
mated a merger (or sale of assets) with a third party or had entered into a “definitive”
merger agreement more favorable than Pritzker’s and for a greater consideration—subject
only to stockholder approval. Further, the “extension” of the market test period to Feb-
ruary 10, 1981 was circumscribed by other amendments which required Trans Union to
file its preliminary proxy statement on the Pritzker merger proposal by December 5, 1980
and use its best efforts to mail the statement to its shareholders by January 5, 1981. Thus,
the market test period was effectively reduced, not extended.

In our view, the record compels the conclusion that the directors’ conduct on October
8 exhibited the same deficiencies as did their conduct on September 20. ***

25 We do not suggest that a board must read i# haec verba every contract or legal document which it approves, but
if it is to successfully absolve itself from charges of the type made here, there must be some credible contemporary
evidence demonstrating that the directors knew what they were doing, and ensured that their purported action was
given effect. That is the consistent failure which cast this Board upon its unredeemable course.
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We conclude that the Board acted in a grossly negligent manner on October 8; and that
Van Gorkom’s representations on which the Board based its actions do not constitute
“reports” under § 141(e) on which the directors could reasonably have relied. Further, the
amended Merger Agreement imposed on Trans Union’s acceptance of a third party offer
conditions more onerous than those imposed on Trans Union’s acceptance of Pritzker’s
offer on September 20. After October 10, Trans Union could accept from a third party a
better offer only if it were incorporated in a definitive agreement between the parties, and
not conditioned on financing or on any other contingency.

The October 9 press release, coupled with the October 10 amendments, had the clear
effect of locking Trans Union’s Board into the Pritzker Agreement. Pritzker had thereby
foreclosed Trans Union’s Board from negotiating any better “definitive” agreement over
the remaining eight weeks before Trans Union was required to clear the Proxy Statement
submitting the Pritzker proposal to its shareholders.

)

Next, as to the “curative” effects of the Board’s post-September 20 conduct, we review in
more detail the reaction of Van Gorkom to the KKR proposal and the results of the
Board-sponsored “market test.”

The KKR proposal was the first and only offer received subsequent to the Pritzker Mer-
ger Agreement. The offer resulted primarily from the efforts of Romans and other senior
officers to propose an alternative to Pritzker’s acquisition of Trans Union. In late Septem-
ber, Romans’ group contacted KKR about the possibility of a leveraged buy-out by all
members of Management, except Van Gorkom. By early October, Henry R. Kravis of
KKR gave Romans written notice of KKR’s “interest in making an offer to purchase
100%” of Trans Union’s common stock.

Thereafter, and until early December, Romans’ group worked with KKR to develop a
proposal. It did so with Van Gorkom’s knowledge and apparently grudging consent. On
December 2, Kravis and Romans hand-delivered to Van Gotkom a formal letter-offer to
purchase all of Trans Union’s assets and to assume all of its liabilities for an aggregate cash
consideration equivalent to $60 per share. The offer was contingent upon completing eq-
uity and bank financing of $650 million, which Kravis represented as 80% complete. The
KKR letter made reference to discussions with major banks regarding the loan portion of
the buy-out cost and stated that KKR was “confident that commitments for the bank
financing * * * can be obtained within two or three weeks.” The purchasing group was to
include certain named key members of Trans Union’s Senior Management, excluding Van
Gorkom, and a major Canadian company. Kravis stated that they were willing to enter into
a “definitive agreement” under terms and conditions “substantially the same” as those
contained in Trans Union’s agreement with Pritzker. The offer was addressed to Trans
Union’s Board of Directors and a meeting with the Board, scheduled for that afternoon,
was requested.

Van Gorkom’s reaction to the KKR proposal was completely negative; he did not view
the offer as being firm because of its financing condition. It was pointed out, to no avail,
that Pritzker’s offer had not only been similarly conditioned, but accepted on an expedited
basis. Van Gorkom refused Kravis’ request that Trans Union issue a press release an-
nouncing KKR’s offer, on the ground that it might “chill” any other offer. Romans and
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Kravis left with the understanding that their proposal would be presented to Trans Union’s
Board that afternoon.

Within a matter of hours and shortly before the scheduled Board meeting, Kravis with-
drew his letter-offer. He gave as his reason a sudden decision by the Chief Officer of Trans
Union’s rail car leasing operation to withdraw from the KKR purchasing group. Van
Gorkom had spoken to that officer about his participation in the KKR proposal immedi-
ately after his meeting with Romans and Kravis. However, Van Gorkom denied any re-
sponsibility for the officer’s change of mind.

At the Board meeting later that afternoon, Van Gorkom did not inform the directors of
the KIKR proposal because he considered it “dead.” Van Gorkom did not contact KKR
again until January 20, when faced with the realities of this lawsuit, he then attempted to
reopen negotiations. KIKR declined due to the imminence of the February 10 stockholder
meeting.

GE Credit Corporation’s interest in Trans Union did not develop until November; and
it made no written proposal until mid-January. Even then, its proposal was not in the form
of an offer. Had there been time to do so, GE Credit was prepared to offer between $2
and $5 per share above the $55 per share price which Pritzker offered. But GE Credit
needed an additional 60 to 90 days; and it was unwilling to make a formal offer without a
concession from Pritzker extending the February 10 “deadline” for Trans Union’s stock-
holder meeting. As previously stated, Pritzker refused to grant such extension; and on
January 21, GE Credit terminated further negotiations with Trans Union. Its stated rea-
sons, among others, were its “unwillingness to become involved in a bidding contest with
Pritzker in the absence of the willingness of [the Pritzker interests] to terminate the pro-
posed $55 cash merger.”

X >k >k

In the absence of any explicit finding by the Trial Court as to the reasonableness of Trans
Union’s directors’ reliance on a market test and its feasibility, we may make our own find-
ings based on the record. Our review of the record compels a finding that confirmation of
the appropriateness of the Pritzker offer by an unfettered or free market test was virtually
meaningless in the face of the terms and time limitations of Trans Union’s Merger Agree-
ment with Pritzker as amended October 10, 1980.

)

Finally, we turn to the Board’s meeting of January 26, 1981. The defendant directors rely
upon the action there taken to refute the contention that they did not reach an informed
business judgment in approving the Pritzker merger. The defendants contend that the Trial
Court correctly concluded that Trans Union’s directors were, in effect, as “free to turn
down the Pritzker proposal” on January 26, as they were on September 20.

* % [W]e conclude that the Trial Court’s finding in this regard is neither supported by
the record nor the product of an orderly and logical deductive process. Without disagreeing
with the principle that a business decision by an originally uninformed board of directors
may, under appropriate circumstances, be timely cured so as to become informed and
deliberate, we find that the record does not permit the defendants to invoke that principle
in this case. *** We find the Trial Court to have erred, both as a matter of fact and as a
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matter of law, in relying on the action on January 26 to bring the defendants’ conduct
within the protection of the business judgment rule.

Johnson’s testimony and the Board Minutes of January 26 are remarkably consistent.
Both clearly indicate recognition that the question of the alternative courses of action,
available to the Board on January 26 with respect to the Pritzker merger, was a legal ques-
tion, presenting to the Board (after its review of the full record developed through pre-
trial discovery) three options: (1) to “continue to recommend” the Pritzker merger; (2) to
“recommend that the stockholders vote against” the Pritzker merger; or (3) to take a non-
committal position on the merger and “simply leave the decision to [the] shareholders.”

We must conclude from the foregoing that the Board was mistaken as a matter of law
regarding its available courses of action on January 26, 1981. Options (2) and (3) were not
viable or legally available to the Board under 8 Del.C. § 251(b). The Board could not re-
main committed to the Pritzker merger and yet recommend that its stockholders vote it
down; nor could it take a neutral position and delegate to the stockholders the unadvised
decision as to whether to accept or reject the merger. Under § 251(b), the Board had but
two options: (1) to proceed with the merger and the stockholder meeting, with the Board’s
recommendation of approval; or (2) to rescind its agreement with Pritzker, withdraw its
approval of the merger, and notify its stockholders that the proposed shareholder meeting
was cancelled. There is no evidence that the Board gave any consideration to these, its only
legally viable alternative courses of action.

But the second course of action would have clearly involved a substantial risk—that the
Board would be faced with suit by Pritzker for breach of contract based on its September
20 agreement as amended October 10. As previously noted, under the terms of the Octo-
ber 10 amendment, the Board’s only ground for release from its agreement with Pritzker
was its entry into a more favorable definitive agreement to sell the Company to a third
party. Thus, in reality, the Board was not “free to turn down the Pritzker proposal” as the
Trial Court found. Indeed, short of negotiating a better agreement with a third party, the
Board’s only basis for release from the Pritzker Agreement without liability would have
been to establish fundamental wrongdoing by Pritzker. Clearly, the Board was not “free”
to withdraw from its agreement with Pritzker on January 26 by simply relying on its self-
induced failure to have reached an informed business judgment at the time of its original
agreement.

Therefore, the Trial Court’s conclusion that the Board reached an informed business
judgment on January 26 in determining whether to turn down the Pritzker “proposal” on
that day cannot be sustained. The Court’s conclusion is not supported by the record; it is
contrary to the provisions of § 251(b) and basic principles of contract law; and it is not the

product of a logical and deductive reasoning process.
X %k >k

Upon the basis of the foregoing, we hold that the defendants’ post-September conduct
did not cure the deficiencies of their September 20 conduct; and that, accordingly, the Trial
Court erred in according to the defendants the benefits of the business judgment rule.
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The defendants ultimately rely on the stockholder vote of February 10 for exoneration.
The defendants contend that the stockholders’ “overwhelming” vote approving the Pritz-
ker Merger Agreement had the legal effect of curing any failure of the Board to reach an
informed business judgment in its approval of the merger. ***

The settled rule in Delaware is that “where a majority of fully informed stockholders
ratify action of even interested directors, an attack on the ratified transaction normally
must fail.” Gerlach v. Gillam, Del. Ch., 139 A.2d 591, 593 (1958). The question of whether
shareholders have been fully informed such that their vote can be said to ratify director
action, “turns on the fairness and completeness of the proxy materials submitted by the
management to the ... shareholders.” Michelson v. Duncan, supra at 220. ***

Applying this standard to the record before us, we find that Trans Union’s stockholders
were not fully informed of all facts material to their vote on the Pritzker Merger and that
the Trial Court’s ruling to the contrary is clearly erroneous. We list the material deficiencies
in the proxy materials:

(1) The fact that the Board had no reasonably adequate information indicative of the
intrinsic value of the Company, other than a concededly depressed market price, was with-
out question material to the shareholders voting on the merger.

Accordingly, the Board’s lack of valuation information should have been disclosed. In-
stead, the directors cloaked the absence of such information in both the Proxy Statement
and the Supplemental Proxy Statement. Through artful drafting, noticeably absent at the
September 20 meeting, both documents create the impression that the Board knew the
intrinsic worth of the Company. In particular, the Original Proxy Statement contained the
tfollowing:

[a]lthough the Board of Directors regards the intrinsic value of the Company’s as-
sets to be significantly greater than their book value ..., systematic liquidation of
such a large and complex entity as Trans Union is simply not regarded as a feasible
method of realizing its inherent value. Therefore, a business combination such as
the merger would seem to be the only practicable way in which the stockholders
could realize the value of the Company.

The Proxy stated further that “[ijn the view of the Board of Directors ..., the prices at
which the Company’s common stock has traded in recent years have not reflected the
inherent value of the Company.” What the Board failed to disclose to its stockholders was
that the Board had not made any study of the intrinsic or inherent worth of the Company;
nor had the Board even discussed the inherent value of the Company prior to approving
the merger on September 20, or at either of the subsequent meetings on October 8 or
January 26. ¥

We find misleading the Board’s references to the “substantial” premium offered. The
Board gave as their primary reason in support of the merger the “substantial premium”
shareholders would receive. But the Board did not disclose its failure to assess the premium
offered in terms of other relevant valuation techniques, thereby rendering questionable its
determination as to the substantiality of the premium over an admittedly depressed stock
market price. ¥**
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(5) The Board’s Supplemental Proxy Statement, mailed on or after January 27, added
significant new matter, material to the proposal to be voted on February 10, which was
not contained in the Original Proxy Statement. Some of this new matter was information
which had only been disclosed to the Board on January 26; much was information known
or reasonably available before January 21 but not revealed in the Original Proxy Statement.
Yet, the stockholders were not informed of these facts.

#* In this case, the Board’s ultimate disclosure as contained in the Supplemental Proxy
Statement related either to information readily accessible to all of the directors if they had
asked the right questions, or was information already at their disposal. In short, the infor-
mation disclosed by the Supplemental Proxy Statement was information which the de-
tendant directors knew or should have known at the time the first Proxy Statement was
issued. The defendants simply failed in their original duty of knowing, sharing, and dis-
closing information that was material and reasonably available for their discovery. They
compounded that failure by their continued lack of candor in the Supplemental Proxy
Statement. While we need not decide the issue here, we are satisfied that, in an appropriate
case, a completely candid but belated disclosure of information long known or readily
available to a board could raise serious issues of inequitable conduct.

The burden must fall on defendants who claim ratification based on shareholder vote to
establish that the shareholder approval resulted from a fully informed electorate. On the
record before us, it is clear that the Board failed to meet that burden.

%k %

For the foregoing reasons, we conclude that the director defendants breached their fidu-
ciary duty of candor by their failure to make true and correct disclosures of all information
they had, or should have had, material to the transaction submitted for stockholder ap-
proval.

VL

To summarize: we hold that the directors of Trans Union breached their fiduciary duty to
their stockholders (1) by their failure to inform themselves of all information reasonably
available to them and relevant to their decision to recommend the Pritzker merger; and (2)
by their failure to disclose all material information such as a reasonable stockholder would
consider important in deciding whether to approve the Pritzker offer.

We hold, therefore, that the Trial Court committed reversible error in applying the busi-
ness judgment rule in favor of the director defendants in this case.

On remand, the Court of Chancery shall conduct an evidentiary hearing to determine
the fair value of the shares represented by the plaintiffs’ class, based on the intrinsic value
of Trans Union on September 20, 1980. * * * Thereafter, an award of damages may be

entered to the extent that the fair value of Trans Union exceeds $55 per share.
* k%

REVERSED and REMANDED for proceedings consistent herewith.
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SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
525 UNIVERSITY AVENUE
PALO ALTO, CALIFORNIA 94301

TEL: (650) 470-4500
FAX: (650) 470-4570
www.skadden.com

July 8,2022

Twitter, Inc.

1355 Market Street, Suite 900

San Francisco, CA 94103

Attn: Vijaya Gadde, Chief Legal Officer

Dear Ms. Gadde:

We refer to (i) the Agreement and Plan of Merger by and among X Holdings I, Inc., X Holdings II, Inc. and
Twitter, Inc. dated as of April 25, 2022 (the “Merger Agreement”) and (ii) our letter to you dated as of June 6, 2022 (the
“June 6 Letter”). As further described below, Mr. Musk is terminating the Merger Agreement because Twitter is in material
breach of multiple provisions of that Agreement, appears to have made false and misleading representations upon which
Mr. Musk relied when entering into the Merger Agreement, and is likely to suffer a Company Material Adverse Effect (as that
term is defined in the Merger Agreement).

While Section 6.4 of the Merger Agreement requires Twitter to provide Mr. Musk and his advisors all data and
information that Mr. Musk requests “for any reasonable business purpose related to the consummation of the transaction,”
Twitter has not complied with its contractual obligations. For nearly two months, Mr. Musk has sought the data and
information necessary to “make an independent assessment of the prevalence of fake or spam accounts on Twitter’s platform”
(our letter to you dated May 25, 2022 (the “May 25 Letter”)). This information is fundamental to Twitter’s business and
financial performance and is necessary to consummate the transactions contemplated by the Merger Agreement because it is
needed to ensure Twitter’s satisfaction of the conditions to closing, to facilitate Mr. Musk’s financing and financial planning
for the transaction, and to engage in transition planning for the business. Twitter has failed or refused to provide this
information. Sometimes Twitter has ignored Mr. Musk’s requests, sometimes it has rejected them for reasons that appear to be
unjustified, and sometimes it has claimed to comply while giving Mr. Musk incomplete or unusable information.
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Mr. Musk and his financial advisors at Morgan Stanley have been requesting critical information from Twitter as far
back as May 9, 2022—and repeatedly since then—on the relationship between Twitter’s disclosed mDAU figures and the
prevalence of false or spam accounts on the platform. If there were ever any doubt as to the nature of these information
requests, the May 25 Letter made clear that Mr. Musk’s goal was to understand how many of Twitter’s claimed mDAUs were,
in fact, fake or spam accounts. That letter noted that “Items 1.03 to 1.13 of the diligence request list contain high-priority
requests for enterprise data and other information intended to enable Mr. Musk and his advisors to make an independent
assessment of the prevalence of fake or spam accounts on Twitter’s platform...” The letter then provided Twitter with a
detailed list of requests to this effect.

Since then, Mr. Musk has provided numerous additional follow-up requests, all aimed at filling the gaps in the
incomplete information that Twitter provided in response to his broad requests for information relating to Twitter’s reported
mDAU counts and reported estimates of false and spam accounts.! For example, in our letter to you dated June 29, 2022 (the
“June 29 Letter”), we referenced Mr. Musk’s request in the May 25 Letter for “information that would allow him ‘to make an
independent assessment of the prevalence of fake or spam accounts on Twitter’s platform.”” Because Twitter, by its own

admission, provided only incomplete data that was not sufficient to perform such an independent assessment,2 the June 29

Letter “endeavored to be even more specific, and to reduce the burden of the [original] request,” by identifying a specific
subset of high priority information, responsive to Mr. Musk’s prior requests, for Twitter to immediately make available.

' Mr. Musk sought the same information in letters dated June 6, 2022, June 17, 2022, and June 29, 2022. In each of
these letters, Mr. Musk referenced his information rights under Section 6.4 of the Merger Agreement. Twitter has thus been on
notice of the information sought by Mr. Musk—and the contractual bases for these requests—for two months. For the past
month, Mr. Musk has been clear that he views Twitter’s non-responsiveness as a material breach of the Merger Agreement
giving him the right to terminate the Merger Agreement if uncured. See June 6, 2022 (explaining that Twitter was “refusing to
comply with its obligations under the Merger Agreement”). Thus, Mr. Musk has been clear about his requests, his right to
seek such information, and his view regarding Twitter’s material breach of the Merger Agreement.

2 See your letter to us dated June 20, 2022 (noting that the information Twitter was agreeing to provide was
“insufficient to perform the spam analysis that [Mr. Musk] purport[s] to wish to do.”).
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Notwithstanding these repeated requests over the past two months, Twitter has still failed to provide much of the data
and information responsive to Mr. Musk’s repeated requests, including, but not limited to:

1. Information related to Twitter s process for auditing the inclusion of spam and fake accounts in mDAU. Twitter
has still not provided much of the information specifically requested by Mr. Musk in Sections 1.01-1.03 of the
May 19 diligence request list that is necessary for him to make an assessment of the prevalence of false or spam
accounts on its website. As recently as the June 29 Letter, Mr. Musk reiterated this long-standing request for
information related to Twitter’s sampling process for detecting fake accounts. The June 29 Letter identified
specific data necessary to enable Mr. Musk to independently verify Twitter’s representations regarding the
number of mDAU on its platform—including, but not limited to (1) daily global mDAU data since October 1,
2020; (2) information regarding the sampling population for mDAU, including whether the mDAU population
used for auditing spam and false accounts is the same mDAU population used for quarterly reporting;
(3) outputs of each step of the sampling process for each day during the weeks of January 30, 2022 and June 19,
2022; (4) documentation or other guidance provided to contractor agents used for auditing mDAU samples;
(5) information regarding the user interface of Twitter’s ADAP tool and any internal tools used by the contractor
agents; and (6) mDAU audit sampling information, including anonymized information identifying the contractor
agents and Quality Analyst that reviewed each sampled account, the designation given by each contractor agent
and Quality Analyst, and the current status of any accounts labelled “compromised.” A subsequent request along
these lines should not have been necessary, as this information should have been provided in response to
Mr. Musk’s original diligence request. Yet, to date, Twitter has not provided any of this information.

2. Information related to Twitters process for identifying and suspending spam and fake accounts. In addition to
information regarding Twitter’s mDAU audits, the June 29 Letter also reiterated requests for data specifically
identified in Sections 1.04-1.05 of the May 19 diligence request list regarding Twitter’s methodology and
performance data relating to identification and suspension of spam and false accounts, including, but not limited
to, information regarding account suspensions, including information sufficient to identify daily numbers of
account suspensions since October 2020 and numbers of account suspensions for each of Twitter’s internal
reasons for suspension. In addition, during the June 30, 2022 call, Twitter’s representatives indicated for the first
time that the workflow and processes for detecting spam and false accounts in the mDAU population is different
and separate from the workflow and processes for identifying and suspending accounts in violation of Twitter’s
policies. On that call, Twitter indicated that it would not be willing to provide information regarding the
methodologies employed to identify and suspend such accounts.

https://www.sec.gov/Archives/edgar/data/1418091/000110465922078413/tm2220599d1 ex99-p.htm 3/8



10/17/23, 2:14 PM sec.gov/Archives/edgar/data/1418091/000110465922078413/tm2220599d1_ex99-p.htm

3. Daily measures of mDAU for the past eight (8) quarters. On June 17, 2022 (the “June 17 Letter”) Mr. Musk
reiterated his request for “access to the sample set used and calculations performed, as well as any related
reports or analysis, to support Twitter’s representation that fewer than 5% of its mDAUSs are false or spam
account.” To that end, Mr. Musk requested that Twitter provide “daily measures of mDAU for the previous eight
quarters, and through the present.” This information is derivative of the information Mr. Musk first sought in
Sections 1.01-1.03 of the May 19 diligence request list. Although Twitter has provided certain summary data
regarding the mDAU calculations, Twitter has not provided the complete daily measures as requested.

4. Board materials related to Twitter s mDAU calculations. In the June 17 Letter, Mr. Musk requested a variety of
board materials and communications related to Twitter’s mDAU metric, its calculation of the number of spam
and false accounts, its disclosure of the mDAU metric, and the company’s disclosure of the number of spam
accounts on the platform. Twitter has provided an incomplete data set in response to this request, and has not
provided information sufficient to enable Mr. Musk to make an independent assessment of Twitter’s board and
management’s understanding of its mDAU metric.

5. Materials related to Twitters financial condition. Mr. Musk is entitled, under Section 6.4 of the Merger
Agreement to “all information concerning the business ... of the Company ... for any reasonable business
purpose related to the consummation of the transactions” and under Section 6.11 of the Merger Agreement, to
information “reasonably requested” in connection with his efforts to secure the debt financing necessary to
consummate the transaction. To that end, Mr. Musk requested on June 17 a variety of board materials, including
a working, bottoms-up financial model for 2022, a budget for 2022, an updated draft plan or budget, and a
working copy of Goldman Sachs’ valuation model underlying its fairness opinion. Twitter has provided only a
pdf copy of Goldman Sachs’ final Board presentation.
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In short, Twitter has not provided information that Mr. Musk has requested for nearly two months notwithstanding
his repeated, detailed clarifications intended to simplify Twitter’s identification, collection, and disclosure of the most relevant
information sought in Mr. Musk’s original requests.

While Twitter has provided some information, that information has come with strings attached, use limitations or
other artificial formatting features, which has rendered some of the information minimally useful to Mr. Musk and his
advisors. For example, when Twitter finally provided access to the eight developer “APIs” first explicitly requested by
Mr. Musk in the May 25 Letter, those APIs contained a rate limit lower than what Twitter provides to its largest enterprise
customers. Twitter only offered to provide Mr. Musk with the same level of access as some of its customers after we
explained that throttling the rate limit prevented Mr. Musk and his advisors from performing the analysis that he wished to
conduct in any reasonable period of time.

Additionally, those APIs contained an artificial “cap” on the number of queries that Mr. Musk and his team can run
regardless of the rate limit—an issue that initially prevented Mr. Musk and his advisors from completing an analysis of the
data in any reasonable period of time. Mr. Musk raised this issue as soon as he became aware of it, in the first paragraph of
the June 29 Letter: “we have just been informed by our data experts that Twitter has placed an artificial cap on the number of
searches our experts can perform with this data, which is now preventing Mr. Musk and his team from doing their analysis.”
That cap was not removed until July 6, after Mr. Musk demanded its removal for a second time.

Based on the foregoing refusal to provide information that Mr. Musk has been requesting since May 9, 2022, Twitter
is in breach of Sections 6.4 and 6.11 of the Merger Agreement.

Despite public speculation on this point, Mr. Musk did not waive his right to review Twitter’s data and information
simply because he chose not to seek this data and information before entering into the Merger Agreement. In fact, he
negotiated access and information rights within the Merger Agreement precisely so that he could review data and information
that is important to Twitter’s business before financing and completing the transaction.
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As Twitter has been on notice of its breach since at least June 6, 2022, any cure period afforded to Twitter under the
Merger Agreement has now lapsed. Accordingly, Mr. Musk hereby exercises X Holdings I, Inc.’s right to terminate the
Merger Agreement and abandon the transaction contemplated thereby, and this letter constitutes formal notice of X Holding
I, Inc.’s termination of the Merger Agreement pursuant to Section 8.1(d)(i) thereof.

In addition to the foregoing, Twitter is in breach of the Merger Agreement because the Merger Agreement appears to
contain materially inaccurate representations. Specifically, in the Merger Agreement, Twitter represented that no documents
that Twitter filed with the U.S. Securities and Exchange Commission since January 1, 2022, included any “untrue statement
of a material fact” (Section 4.6(a)). Twitter has repeatedly made statements in such filings regarding the portion of its mDAUs
that are false or spam, including statements that: “We have performed an internal review of a sample of accounts and estimate
that the average of false or spam accounts during the first quarter of 2022 represented fewer than 5% of our mDAU during the
quarter,” and “After we determine an account is spam, malicious automation, or fake, we stop counting it in our mDAU, or
other related metrics.” Mr. Musk relied on this representation in the Merger Agreement (and Twitter’s numerous public
statements regarding false and spam accounts in its publicly filed SEC documents) when agreeing to enter into the Merger
Agreement. Mr. Musk has the right to seek rescission of the Merger Agreement in the event these material representations are
determined to be false.

Although Twitter has not yet provided complete information to Mr. Musk that would enable him to do a complete
and comprehensive review of spam and fake accounts on Twitter’s platform, he has been able to partially and preliminarily
analyze the accuracy of Twitter’s disclosure regarding its mDAU. While this analysis remains ongoing, all indications suggest
that several of Twitter’s public disclosures regarding its mDAUs are either false or materially misleading. First, although
Twitter has consistently represented in securities filings that “fewer than 5% of its mDAU are false or spam accounts, based
on the information provided by Twitter to date, it appears that Twitter is dramatically understating the proportion of spam and
false accounts represented in its mDAU count. Preliminary analysis by Mr. Musk’s advisors of the information provided by
Twitter to date causes Mr. Musk to strongly believe that the proportion of false and spam accounts included in the reported
mDAU count is wildly higher than 5%. Second, Twitter’s disclosure that it ceases to count fake or spam users in its mDAU
when it determines that those users are fake appears to be false. Instead, we understand, based on Twitter’s representations
during a June 30, 2022 call with us, that Twitter includes accounts that have been suspended—and thus are known to be fake
or spam—in its quarterly mDAU count even when it is aware that the suspended accounts were included in mDAU for that
quarter. Last, Twitter has represented that it is “continually seeking to improve our ability to estimate the total number of
spam accounts and eliminate them from the calculation of our mDAU...” But, Twitter’s process for calculating its mDAU,
and the percentage of mDAU comprised of non-monetizable spam accounts, appears to be arbitrary and ad hoc. Disclosing
that Twitter has a reasoned process for calculating mDAU when the opposite is true would be false and misleading.
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Twitter’s representation in the Merger Agreement regarding the accuracy of its SEC disclosures relating to false and
spam accounts may have also caused, or is reasonably likely to result in, a Company Material Adverse Effect, which may
form an additional basis for terminating the Merger Agreement. While Mr. Musk and his advisors continue to investigate the
exact nature and extent of this event, Mr. Musk has reason to believe that the true number of false or spam accounts on
Twitter’s platform is substantially higher than the amount of less than 5% represented by Twitter in its SEC filings. Twitter’s
true mDAU count is a key component of the company’s business, given that approximately 90% of its revenue comes from
advertisements. For this reason, to the extent that Twitter has underrepresented the number of false or spam accounts on its
platform, that may constitute a Company Material Adverse Effect under Section 7.2(b)(i) of the Merger Agreement. Mr. Musk
is also examining the company’s recent financial performance and revised outlook, and is considering whether the company’s
declining business prospects and financial outlook constitute a Company Material Adverse Effect giving Mr. Musk a separate
and distinct basis for terminating the Merger Agreement.

Finally, Twitter also did not comply with its obligations under Section 6.1 of the Merger Agreement to seek and
obtain consent before deviating from its obligation to conduct its business in the ordinary course and “preserve substantially
intact the material components of its current business organization.” Twitter’s conduct in firing two key, high-ranking
employees, its Revenue Product Lead and the General Manager of Consumer, as well as announcing on July 7 that it was
laying off a third of its talent acquisition team, implicates the ordinary course provision. Twitter has also instituted a general
hiring freeze which extends even to reconsideration of outstanding job offers. Moreover, three executives have resigned from
Twitter since the Merger Agreement was signed: the Head of Data Science, the Vice President of Twitter Service, and a Vice
President of Product Management for Health, Conversation, and Growth. The Company has not received Parent’s consent for
changes in the conduct of its business, including for the specific changes listed above. The Company’s actions therefore
constitute a material breach of Section 6.1 of the Merger Agreement.
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Accordingly, for all of these reasons, Mr. Musk hereby exercises X Holdings I, Inc.’s right to terminate the Merger
Agreement and abandon the transaction contemplated thereby, and this letter constitutes formal notice of X Holding I, Inc.’s
termination of the Merger Agreement pursuant to Section 8.1(d)(i) thereof.

Sincerely,

/s/ Mike Ringler
Mike Ringler
Skadden, Arps, Slate, Meagher & Flom LLP

cc:
Katherine A. Martin, Wilson Sonsini Goodrich & Rosati, Professional Corporation
Martin W. Korman, Wilson Sonsini Goodrich & Rosati, Professional Corporation
Douglas K. Schnell, Wilson Sonsini Goodrich & Rosati, Professional Corporation
Remi P Korenblit, Wilson Sonsini Goodrich & Rosati, Professional Corporation
Alan Klein, Simpson Thacher & Bartlett LLP

Anthony F. Vernace, Simpson Thacher & Bartlett LLP

Katherine M. Krause, Simpson Thacher & Bartlett LLP

Elon Musk
Alex Spiro, Quinn Emanuel Urquhart & Sullivan, LLP
Andrew Rossman, Quinn Emanuel Urquhart & Sullivan, LLP
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July 8, 2022

Twitter Board Confident in Merger Agreement and Intends to Close Transaction at $54.20 Per Share Price

SAN FRANCISCO, July 8, 2022 /PRNewswire/ -- Twitter, Inc. (NYSE: TWTR) today received a notice of purported termination from Elon Musk and
the Twitter Board issued the following statement in response:

We are committed to closing the transaction on the price and terms agreed upon with Mr. Musk and plan to pursue legal action to enforce the
merger agreement. We are confident we will prevail in the Delaware Court of Chancery.

About Twitter, Inc. (NYSE: TWTR)
Twitter is what’s happening and what people are talking about right now. To learn more, visit about.twitter.com and follow @Twitter. Let’s talk.
Additional Information and Where to Find It

On May 17, 2022, Twitter filed a preliminary proxy statement in connection with its Special Meeting of Stockholders (the “Special Meeting”) related to
the pending acquisition of Twitter (the “Transaction”). Prior to the Special Meeting, Twitter will furnish a definitive proxy statement to its stockholders,
together with a proxy card. STOCKHOLDERS ARE URGED TO READ THE DEFINITIVE PROXY STATEMENT (INCLUDING ANY
AMENDMENTS OR SUPPLEMENTS THERETO) AND ANY OTHER RELEVANT DOCUMENTS WHEN THEY BECOME AVAILABLE
BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION. Detailed information regarding the names, affiliations and interests of individuals
who are participants in the solicitation of proxies of Twitter’s stockholders is available in Twitter’s preliminary proxy statement.

Stockholders may obtain, free of charge, Twitter’s proxy statement (in both preliminary and definitive form), any amendments or supplements thereto,
and any other relevant documents filed by Twitter with the U.S. Securities and Exchange Commission (the “SEC”) in connection with the Special
Meeting at the SEC’s website (http://www.sec.gov). Copies of Twitter’s definitive proxy statement, any amendments or supplements thereto, and any
other relevant documents filed by Twitter with the SEC in connection with the Special Meeting will also be available, free of charge, at Twitter’s
investor relations website (https:/investor.twitterinc.com) or by writing to Twitter, Inc., Attention: Investor Relations, 1355 Market Street,
Suite 900, San Francisco, California 94103.

Forward-Looking Statements

This communication contains forward-looking statements that involve risks and uncertainties, including statements regarding the Transaction, including
related to the closing of the Transaction. If any of these risks or uncertainties materialize, or if any of Twitter’s assumptions prove incorrect, Twitter’s
actual results could differ materially from the results expressed or implied by these forward-looking statements. Additional risks and uncertainties
include those associated with: the possibility that the conditions to the closing of the Transaction are not satisfied, including the risk that required
approvals from Twitter’s stockholders for the Transaction or required regulatory approvals to consummate the Transaction are not obtained; potential
litigation relating to the Transaction; uncertainties as to the timing of the consummation of the Transaction; the ability of each party to consummate the
Transaction; possible disruption related to the Transaction to Twitter’s current plans and operations, including through the loss of customers and
employees; and other risks and uncertainties detailed in the periodic reports that Twitter files with the SEC, including Twitter’s Annual Report on Form
10-K filed with the SEC on February 16, 2022, and Quarterly Report on Form 10-Q filed with the SEC on May 2, 2022, which may be obtained on the
investor relations section of Twitter’s website (https://investor.twitterinc.com). All forward-looking statements in this communication are based on
information available to Twitter as of the date of this communication, and Twitter does not assume any obligation
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to update the forward-looking statements provided to reflect events that occur or circumstances that exist after the date on which they were made, except
as required by law.

Contacts

Investors:

ir@twitter.com

Press:
press@twitter.com
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July 10, 2022
By E-mail

Skadden, Arps, Slate, Meagher & Flom LLP
525 University Avenue, Suite 1400
Palo Alto, California 94301
Attention: Mike Ringler
Sonia K. Nijar
Dohyun Kim

Re: Purported Termination of Agreement and Plan of Merger
Dear Mr. Ringler:

This letter is sent on behalf of Twitter, Inc. (“Twitter” or “the Company”) in response to your July 8, 2022 letter, in which X Holdings I, Inc.
purports to terminate the Agreement and Plan of Merger (the “Agreement”) by and among Twitter, X Holdings I, Inc. (“Parent”), X Holdings II, Inc.

(“Acquisition Sub”), and Elon R. Musk (together with Parent and Acquisition Sub, the “Musk Parties”). Capitalized terms used here and not otherwise
defined have the meanings ascribed to them in the Agreement.
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Mr. Musk’s and the other Musk Parties’ purported termination is invalid and wrongful, and it constitutes a repudiation of their obligations under
the Agreement. Contrary to the assertions in your letter, Twitter has breached none of its obligations under the Agreement, and Twitter has not suffered
and is not likely to suffer a Company Material Adverse Effect. The purported termination is invalid for the independent reason that Mr. Musk and the
other Musk Parties have knowingly, intentionally, willfully, and materially breached the Agreement, including but not limited to Sections 6.3, 6.8, and
6.10 thereof. The Agreement is not terminated, the Bank Debt Commitment Letter and the Equity Commitment Letter remain in effect, and Twitter
demands that Mr. Musk and the other Musk Parties comply with their obligations under the Agreement, including their obligations to use their respective
reasonable best efforts to consummate and make effective the transactions contemplated by the Agreement (including by taking all steps necessary to
obtain a favorable outcome under the United Kingdom’s National Security and Investment Act 2021), the Bank Debt Commitment Letter, and the Equity
Commitment Letter. As it has done, Twitter will continue to provide information reasonably requested by Mr. Musk under the Agreement and to
diligently take all measures required to close the transaction.

Twitter reserves all contractual, legal, and other rights, including its right to specifically enforce the Musk Parties’ obligations under the
Agreement.

Sincerely,

/s/ William Savitt

William Savitt
Wachtell, Lipton, Rosen & Katz

cc:
Vijaya Gadde, Twitter, Inc.

Martin W. Korman, Wilson Sonsini Goodrich & Rosati, P.C.
Brad Sorrels, Wilson Sonsini Goodrich & Rosati, P.C.

Alan M. Klein, Simpson Thacher & Bartlett LLP

Elon Musk

X Holdings I, Inc.

X Holdings II, Inc.

Alex Spiro, Quinn Emanuel Urquhart & Sullivan, LLP
Andrew Rossman, Quinn Emanuel Urquhart & Sullivan, LLP

James A. Florack, Davis Polk & Wardwell LLP, as counsel to the Debt Financing Sources party to the Bank Debt Commitment Letter
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America’s economic model, which is based on freedom, liberty and other enduring principles of our democracy, has raised
standards of living for generations, while promoting competition, consumer choice and innovation. America’s businesses
have been a critical engine to its success.

Yet we know that many Americans are struggling. Too often hard work is not rewarded, and not enough is being done for
workers to adjust to the rapid pace of change in the economy. If companies fail to recognize that the success of our system
is dependent on inclusive long-term growth, many will raise legitimate questions about the role of large employers in our
society.

With these concerns in mind, Business Roundtable is modernizing its principles on the role of a corporation.

Since 1978, Business Roundtable has periodically issued Principles of Corporate Governance that include language on the
purpose of a corporation. Each version of that document issued since 1997 has stated that corporations exist principally
to serve their shareholders. It has become clear that this language on corporate purpose does not accurately describe the
ways in which we and our fellow CEOs endeavor every day to create value for all our stakeholders, whose long-term
interests are inseparable.

We therefore provide the following Statement on the Purpose of a Corporation, which supersedes previous Business
Roundtable statements and more accurately reflects our commitment to a free market economy that serves all Americans.
This statement represents only one element of Business Roundtable’s work to ensure more inclusive prosperity, and we are
continuing to challenge ourselves to do more.

Just as we are committed to doing our part as corporate CEOs, we call on others to do their part as well. In particular, we
urge leading investors to support companies that build long-term value by investing in their employees and communities.

STATEMENT ON THE PURPOSE OF A CORPORATION

Americans deserve an economy that allows each person to succeed through hard work and creativity and
to lead a life of meaning and dignity. We believe the free market system is the best means of generating good jobs,
a strong and sustainable economy, innovation, a healthy environment and economic opportunity for all.

Businesses play a vital role in the economy by creating jobs, fostering innovation and providing essential
goods and services. Businesses make and sell consumer products; manufacture equipment and vehicles; support
the national defense; grow and produce food; provide healthcare; generate and deliver energy; and offer
financial, communications and other services that underpin economic growth.

WHILE EACH OF OUR INDIVIDUAL COMPANIES SERVES ITS OWN CORPORATE PURPOSE, WE SHARE
A FUNDAMENTAL COMMITMENT TO ALL OF OUR STAKEHOLDERS. WE COMMIT TO:

} DELIVERING VALUE TO OUR CUSTOMERS. We will further the tradition of American companies leading the way
in meeting or exceeding customer expectations.

} INVESTING IN OUR EMPLOYEES. This starts with compensating them fairly and providing important benefits. It also
includes supporting them through training and education that help develop new skills for a rapidly changing world.
We foster diversity and inclusion, dignity and respect.

p> DEALING FAIRLY AND ETHICALLY WITH OUR SUPPLIERS. We are dedicated to serving as good partners to the other
companies, large and small, that help us meet our missions.

> SUPPORTING THE COMMUNITIES IN WHICH WE WORK. We respect the people in our communities and protect the
environment by embracing sustainable practices across our businesses.

p> GENERATING LONG-TERM VALUE FOR SHAREHOLDERS, WHO PROVIDE THE CAPITAL THAT ALLOWS COMPANIES
TO INVEST, GROW AND INNOVATE. We are committed to transparency and effective engagement with shareholders.

Each of our stakeholders is essential. We commit to deliver value to all of them, for the
future success of our companies, our communities and our country.
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BUSINESS ROUNDTABLE STATEMENT
ON THE PURPOSE OF A CORPORATION

On August 19, 2019, nearly 200 CEOs of America’s largest companies
adopted a new Statement on the Purpose of a Corporation declaring that
companies should deliver long-term value to all of their stakeholders —
customers, employees, suppliers, the communities in which they operate, and
shareholders. The best modern CEOs have been running their companies in
this way for a long time; they signed the Statement as a better public
articulation of their long-term focused approach and as a way of challenging
themselves to do more. Learn more about the Statement on the Purpose of a

Corporation below.

STATEMENT ON THE PURPOSE OF A CORPORATION Q&A

Corporation?

In the 1980s, the Business Roundtable Statement of Purpose of a Corporation reflected the need
for companies to invest in workers, communities and other stakeholders. In 1997, however,
Business Roundtable, partly in response to growing pressures from corporate raiders, decided to
send a clear signal about the importance of shareholders, emphasizing “the principal objective of

a business enterprise is to generate economic returns to its owners.”
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However, in recent years, an increasing number of members began to tell us that the 1997
language did not mirror their view of how a well-run company operates. Alex Gorsky, CEO of
Johnson & Johnson and Chair of the Business Roundtable Corporate Governance Committee,
describes in a LinkedIn post < https://www.linkedin.com/pulse/why-business-

roundtable-redefined-purpose-corporation-alex-gorsky/> :

“BRT has always maintained that investing in employees and communities is an essential
part of generating value for shareholders. But the fact is, words matter. And our own

language was not consistent with the ways our member CEOs strive to run their

companies every day.”

It was time to reflect more accurately how our CEOs operate their companies and to challenge

each other to do more.

Is Business Roundtable reacting to the debate over socialism vs. capitalism and trying to

appease those who are strident critics of corporations?

No. The Statement has an unambiguous defense of the free market system, noting it “is the best
means of generating good jobs, a strong and sustainable economy, innovation, a healthy
environment and economic opportunity for all.” The new Statement is not an abandonment of

capitalism, but a call to action to ensure the benefits of capitalism are shared more broadly.

Are Business Roundtable CEOs abandoning shareholders?

No. The new Statement could not be clearer that companies need to generate “long-term value
for shareholders, who provide the capital that allows companies to invest, grow and innovate.”
What it pragmatically reflects is the reality that for corporations to be successful, durable and
return value to shareholders, they need to consider the interests and meet the fair expectations of
a wide range of stakeholders in addition to shareholders, including customers, employees and the

communities in which they operate.

A leading investor, Bill McNabb, former CEO of Vanguard, offers this <
https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-

of-a-corporation-to-promote-an-economy-that-serves-all-americans> :

“T welcome this thoughtful statement by Business Roundtable CEOs on the Purpose of a
Corporation. By taking a broader, more complete view of corporate purpose, boards can
focus on creating long-term value, better serving everyone — investors, employees,

communities, suppliers and customers.”
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As Martin Lipton, Founding Partner of Wachtell, Lipton, Rosen & Katz, comments <
https://corpgov.law.harvard.edu/2019/08/21/stakeholder-corporate-governance-
business-roundtable-and-council-of-institutional-investors/> :

“The BRT did not dismiss shareholders as ‘simply’ providers of capital. To the contrary,
the BRT principles recognize the fundamental importance of shareholders to the company,

and commit the company to transparency and engagement with its shareholders to obtain

their views of the company’s strategy, operations, and prospects.”

Are Business Roundtable CEOs trying to move toward stakeholder governance to avoid
accountability? Won't this lead to a decline in business dynamism?

No. We have not called for, and do not support, radical changes to corporate governance
structures, which could have serious unintended consequences. We fully expect that shareholders
will continue to hold companies accountable if they fail to generate long-term returns. However,

our companies are also challenging themselves to do more:

Tricia Griffith, CEO of Progressive Corporation, says <

https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-

of-a-corporation-to-promote-an-economy-that-serves-all-americans> :

“CEOs work to generate profits and return value to shareholders, but the best-run

companies do more. They put the customer first and invest in their employees and

communities. In the end, it’s the most promising way to build long-term value.”

Business dynamism, now more than ever, requires a focus on all stakeholders. Many Americans
are struggling and not enough is being done for workers to adjust to the rapid pace of change in
the economy. That’s why our companies are also challenging themselves to do more to ensure

more inclusive prosperity.

Why is Business Roundtable prioritizing political and social goals over its shareholders?
Shouldn't government, not business, define and address societal objectives?

The Statement is not a repudiation of shareholder interests in favor of political and social goals.
Rather, the Statement reflects the fact that for corporations to be successful, durable and return
value to shareholders, they must consider the interests and meet the fair expectations of a wide

range of stakeholders in addition to shareholders.
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How will you resolve matters if the best interests of any one stakeholder conflict with the best

interests of shareholders?

While we acknowledge that different stakeholders may have competing interests in the short
term, it is important to recognize that the interests of all stakeholders are inseparable in the long
term.

Lipton notes <

https://static.reuters.com/resources/media/editorial/20190822/wachtellmemo8.2

2.19.pdf> :

“Indeed, the board’s ability to consider other stakeholder interests is not only
uncontroversial — it is a matter of basic common sense and a fundamental component of
both risk management and strategic planning. Corporations today must navigate a host

of challenges to compete and succeed in a rapidly changing environment ...”

How will you meet the commitments of this statement? What's next?

While there is no one-size-fits-all approach to working with employees and other stakeholders,
our members share a number of common priorities. As examples:

o Increasing Wages: Many of our members have taken steps to increase their own company

minimum wages, but we also recently called for an increase in the federal minimum wage

< https://www.businessroundtable.org/policy-perspectives/building-americas-

tomorrow-ready-workforce/federal-minimum-wage-policy-2> . $7.25 is too low, and

we think Congress can raise the federal minimum wage in a way that protects our strong job

market.

¢ Investing in Skills Training: Because our economy is changing, our CEOs believe that

effective training programs are at the heart of any effort to expand economic opportunity. We

will continue to build on the Business Roundtable Workforce Partnership Initiative <

https://www.businessroundtable.org/wpi> , where groups of CEOs work with education

and community leaders to build training programs that prepare workers for good jobs. We’re
particularly interested in developing data to help us understand which kinds of training are

most effective in helping to advance economic mobility.

¢ Increasing Access to Education: We are also pressing Congress to make changes to the

Higher Education Act < https://www.businessroundtable.org/business-

roundtable-letter-in-support-of-jobs-act> to make it easier for part-time students to get

access to federal financial aid, which is particular helpful for students who need to keep

working while they are in school.

e Promoting Long-Termism: We have previously endorsed efforts of companies to move

away from providing quarterly earnings per share guidance <

https://www.businessroundtable.org/purposeanniversary
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https://www.businessroundtable.org/business-roundtable-supports-move-away-

from-short-term-guidance> . In our statement <

https://opportunity.businessroundtable.org/ourcommitment/> , we have also called
for a closer partnership between companies and investor groups to ensure that investors

support companies that build long-term value by supporting the interests of all stakeholders.

Ginni Rometty, former CEO of IBM and previous Chair of the Business Roundtable Education &
Workforce Committee, told Fortune < https://fortune.com/longform/business-

roundtable-ceos-corporations-purpose/> :

“[The Statement] will have an effect on the agenda the BRT pursues. We will take a
broader view of the policy agenda and not be as narrow as we have been in the past ... In
this era ... there are going to be people who have won and not won, haves and have-nots.
We need to make sure everyone feels they can participate. We have to make this an
inclusive era so everyone can see they have a role and can get a good job.”

Business Roundtable member companies have accomplished much for all of their stakeholders.
And there’s more to be done. In his LinkedIn post <
https://www.linkedin.com/pulse/why-business-roundtable-redefined-purpose-

corporation-alex-gorsky/> , Gorsky notes:

“To me, the BRT Statement on the Purpose of a Corporation isn’t an achievement, it’s a call

to action — so let’s get to work.”

([ The Statement on the Purpose of a Corporation reflected the view of our members that

16 succeeotﬂanaﬂfﬂmﬁ}‘c}der%e Lﬂoﬂg erm, fﬂeg n.eeaﬂfc‘? corustétﬂer ﬁ*{e nieresls
afnﬁaf%@w S&Mﬁ'& - invest in their employees, keep the trust of their customers,
partner with their suppliers and be a good member of their communities - all to ensure that
their enterprises flourish far into the future. The g&s]‘ maa/ern 65@3 zau}e geen
.mrmx)«g I%ea” GOMfﬂm'lm n 1%06’ u)ag‘ /gf‘ a Z?Mg ffllne;they signed the
Statement as a better public articulation of their long-term focused approach and as a way of

challenging themselves to do more. ”’

JOSHUA BOLTEN
President & CEQ, Business Roundtable
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