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Session 6: Structuring Transactions and Bankruptcy

We will start with some background material on debt and priority and then turn to how
those issues are dealt with in bankruptcy. The first case is a bankruptcy classic and demon-
strates the operation of a key principle of bankruptcy, the absolute priority rule. The sec-
ond case occurred amidst the 2008 financial crisis and tees up issues about the limits of
the bankruptcy in reshuffling rights among various parties. And the third case is a 2023
decision involving mass torts and the limits of good faith in bankruptcy.

Bank of America National Trust and Savings Ass’n v. 203 N. LaSalle
Street Partnership

526 U.S. 434 (1999)

JUSTICE SOUTER delivered the opinion of the Court: The issue in this Chapter 11 reorgan-
ization case is whether a debtor’s prebankruptcy equity holders may, over the objection of
a senior class of impaired creditors, contribute new capital and receive ownership interests
in the reorganized entity, when that opportunity is given exclusively to the old equity hold-
ers under a plan adopted without consideration of alternatives. We hold that old equity
holders are disqualified from participating in such a “new value” transaction by the terms
of 11 U.S.C. § 1129(b)(2)(B)(ii), which in such circumstances bars a junior interest holder’s
receipt of any property on account of his prior interest.

1

Petitioner, Bank of America National Trust and Savings Association (Bank), is the major
creditor of respondent, 203 North LaSalle Street Partnership (Debtor or Partnership), an
Illinois real estate limited partnership. The Bank lent the Debtor some $93 million, secured
by a nonrecourse first mortgage on the Debtor’s principal asset, 15 floors of an office
building in downtown Chicago. In January 1995, the Debtor defaulted, and the Bank began

foreclosure in a state court.

In March, the Debtor responded with a voluntary petition for relief under Chapter 11 of
the Bankruptcy Code, 11 U.S.C. § 1101 e seq., which automatically stayed the foreclosure
proceedings, see § 362(a). The Debtor’s principal objective was to ensure that its partners
retained title to the property so as to avoid roughly $20 million in personal tax liabilities,
which would fall due if the Bank foreclosed. The Debtor proceeded to propose a reorgan-
ization plan during the 120-day period when it alone had the right to do so, see 11 U.S.C.
§ 1121(b); see also § 1121(c) (exclusivity period extends to 180 days if the debtor files plan
within the initial 120 days). The Bankruptcy Court rejected the Bank’s motion to terminate
the period of exclusivity to make way for a plan of its own to liquidate the property, and
instead extended the exclusivity period for cause shown, under § 1121(d).

The value of the mortgaged property was less than the balance due the Bank, which

elected to divide its undersecured claim into secured and unsecured deficiency claims un-
der § 506(a) and § 1111(b). Under the plan, the Debtor separately classified the Bank’s
secured claim, its unsecured deficiency claim, and unsecured trade debt owed to other
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creditors. See § 1122(a).” The Bankruptcy Court found that the Debtor’s available assets
were prepetition rents in a cash account of $3.1 million and the 15 floors of rental property
worth $54.5 million. The secured claim was valued at the latter figure, leaving the Bank
with an unsecured deficiency of $38.5 million.

So far as we need be concerned here, the Debtor’s plan had these further features:

(1) The Bank’s $54.5 million secured claim would be paid in full between 7 and 10 years
after the original 1995 repayment date.?

(2) The Bank’s $38.5 million unsecured deficiency claim would be discharged for an es-
timated 16% of its present value.’

(3) The remaining unsecured claims of $90,000, held by the outside trade creditors,
would be paid in full, without interest, on the effective date of the plan.!®

(4) Certain former partners of the Debtor would contribute $6.125 million in new capital
over the course of five years (the contribution being worth some $4.1 million in present
value), in exchange for the Partnership’s entire ownership of the reorganized debtor.

The last condition was an exclusive eligibility provision: the old equity holders were the
only ones who could contribute new capital.!!

The Bank objected and, being the sole member of an impaired class of creditors, thereby
blocked confirmation of the plan on a consensual basis. See § 1129(a)(8).!> The Debtor,
however, took the alternate route to confirmation of a reorganization plan, forthrightly
known as the judicial “cramdown” process for imposing a plan on a dissenting class.
§ 1129(b).

There are two conditions for a cramdown. First, all requirements of § 1129(a) must be
met (save for the plan’s acceptance by each impaired class of claims or interests, see
§ 1129(2)(8)). Critical among them are the conditions that the plan be accepted by at least
one class of impaired creditors, see § 1129(a)(10), and satisfy the “best-interest-of-credi-
tors” test, see § 1129(a)(7).1> Here, the class of trade creditors with impaired unsecured

7 Indeed, the Seventh Circuit apparently requires separate classification of the deficiency claim of an under-
secured creditor from other general unsecured claims. See In re Woodbrook Associates, 19 F.3d 312, 319 (1994).
Nonetheless, the Bank argued that if its deficiency claim had been included in the class of general unsecured
creditors, its vote against confirmation would have resulted in the plan’s rejection by that class. The Bankruptcy
Court and the District Court rejected the contention that the classifications were getrymandered to obtain requi-
site approval by a single class, and the Court of Appeals agreed. The Bank sought no review of that issue, which
is thus not before us.

8 Payment consisted of a prompt cash payment of $1,149,500 and a secured, 7-year note, extendable at the
Debtor’s option.

? This expected yield was based upon the Bankruptcy Court’s projection that a sale or refinancing of the
property on the 10th anniversary of the plan confirmation would produce a $19-million distribution to the Bank.

10 The Debtor originally owed $160,000 in unsecured trade debt. After filing for bankruptcy, the general part-
ners purchased some of the trade claims. Upon confirmation, the insiders would waive all general unsecured
claims they held.

T The plan eliminated the interests of noncontributing partners. More than 60% of the Partnership interests
would change hands on confirmation of the plan. The new Partnership, however, would consist solely of former
partners, a feature critical to the preservation of the Partnership’s tax shelter.

12°A class of creditors accepts if a majority of the creditors and those holding two-thirds of the total dollar
amount of the claims within that class vote to approve the plan. § 1126(c).

13 Section 1129(a)(7) provides that if the holder of a claim impaired under a plan of reorganization has not
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claims voted for the plan,'* and there was no issue of best interest. Second, the objection
of an impaired creditor class may be overridden only if “the plan does not discriminate
unfairly, and is fair and equitable, with respect to each class of claims or interests that is
impaired under, and has not accepted, the plan.” § 1129(b)(1). As to a dissenting class of
impaired unsecured creditors, such a plan may be found to be “fair and equitable” only if
the allowed value of the claim is to be paid in full, § 1129(b)(2)(B)(i), o, in the alternative,
if “the holder of any claim or interest that is junior to the claims of such [impaired unse-
cured] class will not receive or retain under the plan on account of such junior claim or
interest any property,” § 1129(b)(2)(B)(ii). That latter condition is the core of what is
known as the “absolute priority rule.”

The absolute priority rule was the basis for the Bank’s position that the plan could not
be confirmed as a cramdown. As the Bank read the rule, the plan was open to objection
simply because certain old equity holders in the Debtor Partnership would receive property
even though the Bank’s unsecured deficiency claim would not be paid in full. The Bank-
ruptcy Court approved the plan nonetheless, and accordingly denied the Bank’s pending
motion to convert the case to Chapter 7 liquidation, or to dismiss the case. The District
Court affirmed, as did the Court of Appeals. ***

1T

The terms “absolute priority rule” and “new value corollary” (or “exception”) are creatures
of law antedating the current Bankruptcy Code, and to understand both those terms and
the related but inexact language of the Code some history is helpful. The Bankruptcy Act
preceding the Code contained no such provision as subsection (b)(2)(B)(ii), its subject hav-
ing been addressed by two interpretive rules. The first was a specific gloss on the require-
ment of § 77B (and its successor, Chapter X) of the old Act, that any reorganization plan
be “fair and equitable.” 11 U.S.C. § 205(e) (repealed 1938) (§ 77B); 11 U.S.C. § 621(2) (re-
pealed 1979) (Chapter X). The reason for such a limitation was the danger inherent in any
reorganization plan proposed by a debtor, then and now, that the plan will simply turn out
to be too good a deal for the debtor’s owners. Hence the pre-Code judicial response known
as the absolute priority rule, that fairness and equity required that “the creditors ... be paid
before the stockholders could retain [equity interests] for any purpose whatever.” Northern
Pacific R. Co. v. Boyd, 228 U.S. 482, 508 (1913).

The second interpretive rule addressed the first. Its classic formulation occurred in Case

v. Los Angeles Lumber Products Co., 308 U.S. 106 (1939), in which the Court spoke through
Justice Douglas in this dictum:

“It is, of course, clear that there are circumstances under which stockholders may

participate in a plan of reorganization of an insolvent debtor.... Where th[e] neces-

sity [for new capital] exists and the old stockholders make a fresh contribution and

accepted the plan, then such holder must “receive ... on account of such claim ... property of a value, as of the
effective date of the plan, that is not less than the amount that such holder would so receive ... if the debtor were
liquidated under chapter 7 ... on such date.” The “best interests” test applies to individual creditors holding
impaired claims, even if the class as a whole votes to accept the plan.

14 Claims are unimpaired if they retain all of their prepetition legal, equitable, and contractual rights against the
debtor. § 1124.
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receive in return a participation reasonably equivalent to their contribution, no ob-
jection can be made....

“[W]e believe that to accord ‘the creditor his full right of priority against the cor-
porate assets’ where the debtor is insolvent, the stockholder’s participation must
be based on a contribution in money or in money’s worth, reasonably equivalent
in view of all the circumstances to the participation of the stockholder.”

308 U.S., at 121-122.

*#¢ Enactment of the Bankruptcy Code in place of the prior Act might have resolved
the status of new value by a provision bearing its name or at least unmistakably couched
in its terms, but the Congress chose not to avail itself of that opportunity. *** The upshot
is that this history does nothing to disparage the possibility apparent in the statutory text,
that the absolute priority rule now on the books as subsection (b)(2)(B)(ii) may carry a new
value corollary. Although there is no literal reference to “new value” in the phrase “on
account of such junior claim,” the phrase could arguably carry such an implication in mod-
ifying the prohibition against receipt by junior claimants of any interest under a plan while
a senior class of unconsenting creditors goes less than fully paid.

111

Three basic interpretations have been suggested for the “on account of” modifier. The
first reading is proposed by the Partnership, that “on account of” harks back to accounting
practice and means something like “in exchange for,” or “in satisfaction of.” On this view,
a plan would not violate the absolute priority rule unless the old equity holders received or
retained property in exchange for the prior interest, without any significant new contribu-
tion; if substantial money passed from them as part of the deal, the prohibition of subsec-
tion (b)(2)(B)(ii) would not stand in the way, and whatever issues of fairness and equity
there might otherwise be would not implicate the “on account of”” modifier.

This position is beset with troubles, the first one being textual. Subsection (b)(2)(B)(ii)
forbids not only receipt of property on account of the prior interest but its retention as
well. See also § § 1129(@)(7) (A, @) (7)(B), BQB)@, B)RO), B)A(C)G). A com-
mon instance of the latter would be a debtor’s retention of an interest in the insolvent
business reorganized under the plan. Yet it would be exceedingly odd to speak of “re-
tain[ing]” property in exchange for the same property interest, and the eccentricity of such
a reading is underscored by the fact that elsewhere in the Code the drafters chose to use
the very phrase “in exchange for,” § 1123(a)(5)(J) (a plan shall provide adequate means for
implementation, including “issuance of securities of the debtor ... for cash, for property,
for existing securities, or in exchange for claims or interests”). It is unlikely that the drafters
of legislation so long and minutely contemplated as the 1978 Bankruptcy Code would have
used two distinctly different forms of words for the same purpose.

The second difficulty is practical: the unlikelihood that Congress meant to impose a con-
dition as manipulable as subsection (b)(2)(B)(ii) would be if “on account of “meant to
prohibit merely an exchange unaccompanied by a substantial infusion of new funds but
permit one whenever substantial funds changed hands. “Substantial” or “significant” or
“considerable” or like characterizations of a monetary contribution would measure it by
the Lord Chancellot’s foot, and an absolute priority rule so variable would not be much of
an absolute. Of course it is true (as already noted) that, even if old equity holders could
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displace the rule by adding some significant amount of cash to the deal, it would not follow
that their plan would be entitled to adoption; a contested plan would still need to satisfy
the overriding condition of fairness and equity. But that general fairness and equity crite-
rion would apply in any event, and one comes back to the question why Congress would
have bothered to add a separate priority rule without a sharper edge.

Since the “in exchange for “reading merits rejection, the way is open to recognize the
more common understanding of “on account of ““ to mean “because of.” This is certainly
the usage meant for the phrase at other places in the statute, see § 1111(b)(1)(A) (treating
certain claims as if the holder of the claim “had recourse against the debtor on account of
such claim”); § 522(d)(10)(E) (permitting debtors to exempt payments under certain ben-
efit plans and contracts “on account of illness, disability, death, age, or length of service”);
§ 547(b)(2) (authorizing trustee to avoid a transfer of an interest of the debtor in property
“for or on account of an antecedent debt owed by the debtor”); § 547(c)(4)(B) (barring
trustee from avoiding a transfer when a creditor gives new value to the debtor “on account
of which new value the debtor did not make an otherwise unavoidable transfer to ... such
creditor”). So, under the commonsense rule that a given phrase is meant to carry a given
concept in a single statute, the better reading of subsection (b)(2)(B)(ii) recognizes that a
causal relationship between holding the prior claim or interest and receiving or retaining
property is what activates the absolute priority rule.

The degree of causation is the final bone of contention. We understand the Government,
as amicus curiae, to take the starchy position not only that any degree of causation between
earlier interests and retained property will activate the bar to a plan providing for later
property, but also that whenever the holders of equity in the Debtor end up with some
property there will be some causation; when old equity, and not someone on the street,
gets property the reason is res ipsa loguitur. An old equity holder simply cannot take property
under a plan if creditors are not paid in full.

The Government conceded that, in the case before us, it had no need to press this more
stringent view, since “whatever [the] definition of ‘on account of,” a 100 percent certainty
that junior equit[y] obtains property because they’re junior equity will satisfy that.” See Tr.
of Oral Arg. 29 (internal quotation marks added).

There are, however, reasons counting against such a reading. If, as is likely, the drafters
were treating junior claimants or interest holders as a class at this point then the simple
way to have prohibited the old interest holders from receiving anything over objection
would have been to omit the “on account of” phrase entirely from subsection (b)(2)(B)(ii).
On this assumption, reading the provision as a blanket prohibition would leave “on ac-
count of” as a redundancy, contrary to the interpretive obligation to try to give meaning
to all the statutory language. One would also have to ask why Congress would have desired
to exclude prior equity categorically from the class of potential owners following a
cramdown. Although we have some doubt about the Court of Appeals’s assumption that
prior equity is often the only source of significant capital for reorganizations, old equity
may well be in the best position to make a go of the reorganized enterprise and so may be
the party most likely to work out an equity-for-value reorganization.

A less absolute statutory prohibition would follow from reading the “on account of”
language as intended to reconcile the two recognized policies underlying Chapter 11, of
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preserving going concerns and maximizing property available to satisfy creditors. Causa-
tion between the old equity’s holdings and subsequent property substantial enough to dis-
qualify a plan would presumably occur on this view of things whenever old equity’s later
property would come at a price that failed to provide the greatest possible addition to the
bankruptcy estate, and it would always come at a price too low when the equity holders
obtained or preserved an ownership interest for less than someone else would have paid.
A truly full value transaction, on the other hand, would pose no threat to the bankruptcy
estate not posed by any reorganization, provided of course that the contribution be in cash
or be realizable money’s worth, just as Ab/ers required for application of Case’s new value
rule.

I\Y

Which of these positions is ultimately entitled to prevail is not to be decided here, however,
for even on the latter view the Bank’s objection would require rejection of the plan at issue
in this case. It is doomed, we can say without necessarily exhausting its flaws, by its provi-
sion for vesting equity in the reorganized business in the Debtot’s partners without ex-
tending an opportunity to anyone else either to compete for that equity or to propose a
competing reorganization plan. Although the Debtor’s exclusive opportunity to propose
a plan under §1121(b) is not itself “property” within the meaning of subsection
(b)(2)(B)(ii), the respondent partnership in this case has taken advantage of this oppor-
tunity by proposing a plan under which the benefit of equity ownership may be obtained
by no one but old equity partners. Upon the court’s approval of that plan, the partners
were in the same position that they would have enjoyed had they exercised an exclusive
option under the plan to buy the equity in the reorganized entity, or contracted to purchase
it from a seller who had first agreed to deal with no one else. It is quite true that the escrow
of the partners’ proposed investment eliminated any formal need to set out an express
option or exclusive dealing provision in the plan itself, since the court’s approval that cre-
ated the opportunity and the partners’ action to obtain its advantage were simultaneous.
But before the Debtor’s plan was accepted no one else could propose an alternative one,
and after its acceptance no one else could obtain equity in the reorganized entity. At the
moment of the plan’s approval the Debtot’s partners necessarily enjoyed an exclusive op-
portunity that was in no economic sense distinguishable from the advantage of the exclu-
sively entitled offeror or option holder. This opportunity should, first of all, be treated as
an item of property in its own right. While it may be argued that the opportunity has no
market value, being significant only to old equity holders owing to their potential tax lia-
bility, such an argument avails the Debtor nothing, for several reasons. It is to avoid just
such arguments that the law is settled that any otherwise cognizable property interest must
be treated as sufficiently valuable to be recognized under the Bankruptcy Code. Even aside
from that rule, the assumption that no one but the Debtor’s partners might pay for such
an opportunity would obviously support no inference that it is valueless, let alone that it
should not be treated as property. And, finally, the source in the tax law of the oppor-
tunity’s value to the partners implies in no way that it lacks value to others. It might, indeed,
be valuable to another precisely as a way to keep the Debtor from implementing a plan
that would avoid a Chapter 7 liquidation.
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Given that the opportunity is property of some value, the question arises why old equity
alone should obtain it, not to mention at no cost whatever. The closest thing to an answer
tavorable to the Debtor is that the old equity partners would be given the opportunity in
the expectation that in taking advantage of it they would add the stated purchase price to
the estate. But this just begs the question why the opportunity should be exclusive to the
old equity holders. If the price to be paid for the equity interest is the best obtainable, old
equity does not need the protection of exclusiveness (unless to trump an equal offer from
someone else); if it is not the best, there is no apparent reason for giving old equity a
bargain. There is no reason, that is, unless the very purpose of the whole transaction is, at
least in part, to do old equity a favor. And that, of course, is to say that old equity would
obtain its opportunity, and the resulting benefit, because of old equity’s prior interest
within the meaning of subsection (b)(2)(B)(ii). Hence it is that the exclusiveness of the
opportunity, with its protection against the market’s scrutiny of the purchase price by
means of competing bids or even competing plan proposals, renders the partners’ right a
property interest extended “on account of” the old equity position and therefore subject
to an unpaid senior creditor class’s objection.

It is no answer to this to say that the exclusive opportunity should be treated merely as
a detail of the broader transaction that would follow its exercise, and that in this wider
perspective no favoritism may be inferred, since the old equity partners would pay some-
thing, whereas no one else would pay anything. If this argument were to carry the day, of
course, old equity could obtain a new property interest for a dime without being seen to
receive anything on account of its old position. But even if we assume that old equity’s
plan would not be confirmed without satisfying the judge that the purchase price was top
dollar, there is a further reason here not to treat property consisting of an exclusive op-
portunity as subsumed within the total transaction proposed. On the interpretation as-
sumed here, it would, of course, be a fatal flaw if old equity acquired or retained the prop-
erty interest without paying full value. It would thus be necessary for old equity to demon-
strate its payment of top dollar, but this it could not satisfactorily do when it would receive
or retain its property under a plan giving it exclusive rights and in the absence of a com-
peting plan of any sort. Under a plan granting an exclusive right, making no provision for
competing bids or competing plans, any determination that the price was top dollar would
necessarily be made by a judge in bankruptcy court, whereas the best way to determine
value is exposure to a market. This is a point of some significance, since it was, after all,
one of the Code’s innovations to narrow the occasions for courts to make valuation judg-
ments, as shown by its preference for the supramajoritarian class creditor voting scheme
in § 1126(c). In the interest of statutory coherence, a like disfavor for decisions untested
by competitive choice ought to extend to valuations in administering subsection
(b)(2)(B) (i) when some form of market valuation may be available to test the adequacy of
an old equity holder’s proposed contribution.

Whether a market test would require an opportunity to offer competing plans or would
be satisfied by a right to bid for the same interest sought by old equity is a question we do
not decide here. It is enough to say, assuming a new value corollary, that plans providing

junior interest holders with exclusive opportunities free from competition and without
benefit of market valuation fall within the prohibition of § 1129(b)(2)(B)(ii).
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The judgment of the Court of Appeals, accordingly, is reversed, and the case is remanded
for further proceedings consistent with this opinion.

1¢ is 50 ordered.

In re Chrysler LLC

576 F.3d 108 (2nd Cir. 2009)

DENNIS JACOBS, Chief Judge: The Indiana State Police Pension Trust, the Indiana State
Teachers Retirement Fund, and the Indiana Major Moves Construction Fund (collectively,
the “Indiana Pensioners” or “Pensioners”), along with various tort claimants and others,
appeal from an order entered in the United States Bankruptcy Court for the Southern
District of New York, Arthur J. Gonzalez, Bankruptcy Judge, dated June 1, 2009 (the “Sale
Otder”), authorizing the sale of substantially all of the debtot’s assets to New CarCo Ac-
quisition LL.C (“New Chrysler”). On June 2, 2009 we granted the Indiana Pensioners’ mo-
tion for a stay and for expedited appeal directly to this Court, pursuant to 28 U.S.C.
§ 158(d)(2). On June 5, 2009 we heard oral argument, and ruled from the bench and by
written order, affirming the Sale Order “for the reasons stated in the opinions of Bank-
ruptcy Judge Gonzalez,” stating that an opinion or opinions would follow. This is the
opinion.

In a nutshell, Chrysler LL.C and its related companies (hereinafter “Chrysler” or “debtor”
or “Old Chrysler”) filed a pre-packaged bankruptcy petition under Chapter 11 on April
30, 2009. The filing followed months in which Chrysler experienced deepening losses, re-
ceived billions in bailout funds from the Federal Government, searched for a merger part-
ner, unsuccessfully sought additional government bailout funds for a stand-alone restruc-
turing, and ultimately settled on an asset-sale transaction pursuant to 11 U.S.C. § 363 (the
“Sale”), which was approved by the Sale Order. The key elements of the Sale were set
forth in a Master Transaction Agreement dated as of April 30, 2009: substantially all of
Chrysler’s operating assets (including manufacturing plants, brand names, certain dealer
and supplier relationships, and much else) would be transferred to New Chrysler in ex-
change for New Chrysler’s assumption of certain liabilities and $2 billion in cash. Fiat S.p.A
agreed to provide New Chrysler with certain fuel-efficient vehicle platforms, access to its
worldwide distribution system, and new management that is experienced in turning around
a failing auto company. Financing for the sale transaction—3$6 billion in senior secured
financing, and debtor-in-possession financing for 60 days in the amount of $4.96 billion—
would come from the United States Treasury and from Export Development Canada. The
agreement describing the United States Treasury’s commitment does not specify the
source of the funds, but it is undisputed that prior funding came from the Troubled Asset
Relief Program (“TARP”), 12 U.S.C. § 5211(a)(1), and that the parties expected the Sale to
be financed through the use of TARP funds. Ownership of New Chrysler was to be dis-
tributed by membership interests, 55% of which go to an employee benefit entity created
by the United Auto Workers union, 8% to the United States Treasury and 2% to Export
Development Canada. Fiat, for its contributions, would immediately own 20% of the eq-
uity with rights to acquire more (up to 51%), contingent on payment in full of the debts
owed to the United States Treasury and Export Development Canada.
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At a hearing on May 5, 2009, the bankruptcy court approved the debtot’s proposed bid-
ding procedures. No other bids were forthcoming. From May 27 to May 29, the bank-
ruptcy court held hearings on whether to approve the Sale. Upon extensive findings of
fact and conclusions of law, the bankruptcy court approved the Sale by order dated June
1, 2009.

After briefing and oral argument, we affirmed the bankruptcy court’s order on June 5,
but we entered a short stay pending Supreme Court review. The Supreme Court, after an
extension of the stay, declined a further extension. The Sale closed on June 10, 2009.

The factual and procedural background is set out in useful detail in the opinions of Bank-
ruptcy Judge Gonzalez. This opinion is confined to a discussion of the arguments made
for vacatur or reversal. The Sale Order is challenged essentially on four grounds. First, it
is contended that the sale of Chrysler’s auto-manufacturing assets, considered together
with the associated intellectual property and (selected) dealership contractual rights, so
closely approximates a final plan of reorganization that it constitutes an impermissible “sub
rosa plan,” and therefore cannot be accomplished under § 363(b). We consider this ques-
tion first, because a determination adverse to Chrysler would have required reversal. Sec-
ond, we consider the argument by the Indiana Pensioners that the Sale impermissibly sub-
ordinates their interests as secured lenders and allows assets on which they have a lien to
pass free of liens to other creditors and parties, in violation of § 363(f). We reject this
argument on the ground that the secured lenders have consented to the Sale, as per
§ 363(f)(2). Third, the Indiana Pensioners challenge the constitutionality of the use of
TARP funds to finance the Sale on a number of grounds, chiefly that the Secretary of the
Treasury is using funds appropriated for relief of “financial institutions” to effect a bailout
of an auto-manufacturer, and that this causes a constitutional injury to the Indiana Pen-
sioners because the loss of their priorities in bankruptcy amounts to an economic injury
that was caused or underwritten by TARP money. We conclude that the Indiana Pension-
ers lack standing to raise this challenge. Finally, we consider and reject the arguments ad-
vanced by present and future tort claimants. ***

I

The Indiana Pensioners characterize the Sale as an impermissible, sub rosa plan of reor-
ganization. See Pension Benefit Guar. Corp. v. Braniff Airways, Inc. (In re Braniff Airways,
Inc.), 700 F.2d 935, 940 (5th Cir. 1983). As the Indiana Pensioners characterize it, the Sale
transaction “is a ‘Sale’ in name only; upon consummation, new Chrysler will be old Chrys-
ler in essentially every respect. It will be called ‘Chrysler.” ... Its employees, including most
management, will be retained.... It will manufacture and sell Chrysler and Dodge cars and
minivans, Jeeps and Dodge Trucks.... The real substance of the transaction is the underly-
ing reorganization it implements.” Indiana Pensioners’ Br. at 46 (citation omitted).
Section 363(b) of the Bankruptcy Code authorizes a Chapter 11 debtor-in-possession to
use, sell, or lease estate property outside the ordinary course of business, requiring in most
circumstances only that a movant provide notice and a hearing. 11 U.S.C. § 363(b).>? We
have identified an “apparent conflict” between the expedient of a § 363(b) sale and the

2 The section provides: “The trustee, after notice and a hearing, may use, sell, or lease, other than in the
ordinary course of business, property of the estate ....” 11 U.S.C. § 363(b)(1).
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otherwise applicable features and safeguards of Chapter 11. Comm. of Equity Sec. Holders
v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983).

In Lionel, we consulted the history and purpose of § 363(b) to situate § 363(b) transac-
tions within the overall structure of Chapter 11. The origin of § 363(b) is the Bankruptcy
Act of 1867, which permitted a sale of a debtor’s assets when the estate or any part thereof
was “of a perishable nature or liable to deteriorate in value.” Lionel, 722 F.2d at 1066
(citing Section 25 of the Bankruptcy Act of 1867, Act of March 2, 1867, 14 Stat. 517)
(emphasis omitted). Typically, courts have approved § 363(b) sales to preserve “ ‘wasting
asset[s].”” Id. at 1068 (quoting Mintzer v. Joseph (In re Sire Plan, Inc.), 332 F.2d 497, 499
(2d Cir. 1964)). Most early transactions concerned perishable commodities; but the same
practical necessity has been recognized in contexts other than fruits and vegetables. ***

In the twenty-five years since Lionel, § 363(b) asset sales have become common practice
in large-scale corporate bankruptcies. In the current economic crisis of 2008-09, § 363(b)
sales have become even more useful and customary.6 ***

Resort to § 363(b) has been driven by efficiency, from the perspectives of sellers and
buyers alike. The speed of the process can maximize asset value by sale of the debtor’s
business as a going concern. Moreover, the assets are typically burnished (or “cleansed”)
because (with certain limited exceptions) they are sold free and clear of liens, claims and
liabilities. See infra (discussing § 363(f) and tort issues). A § 363 sale can often yield the
highest price for the assets because the buyer can select the liabilities it will assume and
purchase a business with cash flow (or the near prospect of it). Often, a secured creditor
can “credit bid,” or take an ownership interest in the company by bidding a reduction in
the debt the company owes. See 11 U.S.C. § 363(k) (allowing a secured creditor to credit
bid at a § 363(b) sale).

This tendency has its critics. The objections are not to the quantity or percentage of
assets being sold: it has long been understood *** that § 363(b) sales may encompass all
or substantially all of a debtor’s assets. Rather, the thrust of criticism remains what it was
in Lionel fear that one class of creditors may strong-arm the debtor-in-possession, and
bypass the requirements of Chapter 11 to cash out quickly at the expense of other stake-
holders, in a proceeding that amounts to a reorganization in all but name, achieved by
stealth and momentum.

As § 363(b) sales proliferate, the competing concerns identified in Lione/ have become
harder to manage. Debtors need flexibility and speed to preserve going concern value; yet
one or more classes of creditors should not be able to nullify Chapter 11’s requirements.
A balance is not easy to achieve, and is not aided by rigid rules and prescriptions. Lionel’s
multi-factor analysis remains the proper, most comprehensive framework for judging the
validity of § 363(b) transactions.

Adopting the Fifth Circuit’s wording in Braniff, 700 F.2d at 940, commentators and
courts-including ours-have sometimes referred to improper § 363(b) transactions as “sub

¢ For instance, Lehman Brothers sold substantially all its assets to Barclays Capital within five days of filing for
bankruptcy. Lehman Brothers filed for bankruptey in the early morning hours of September 15, 2008. On Sep-
tember 20, 2008, the bankruptcy court approved the sale to Barclays of Lehman’s investment banking and capital
markets operations, as well as supporting infrastructure including the Lehman headquarters in midtown Manhat-
tan for $1.7 billion. See Bay Harbour Mgmt., L..C. v. Lehman Bros. Holdings Inc. (In re Lehman Bros. Holdings
Inc.), No. 08-cv-8869(DLC), 2009 WL 667301, at *8 (2009) (affirming the § 363(b) sale order).
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rosa plans of reorganization.” *** The term “sub rosa “ is something of a misnomer. It
bespeaks a covert or secret activity, whereas secrecy has nothing to do with a § 363 trans-
action. Transactions blessed by the bankruptcy courts are openly presented, considered,
approved, and implemented. Braniff seems to have used “sub rosa “ to describe transac-
tions that treat the requirements of the Bankruptcy Code as something to be evaded or
subverted. But even in that sense, the term is unhelpful. The sale of assets is permissible
under § 363(b); and it is elementary that the more assets sold that way, the less will be left
for a plan of reorganization, or for liquidation. But the size of the transaction, and the
residuum of corporate assets, is, under our precedent, just one consideration for the exer-
cise of discretion by the bankruptcy judge(s), along with an open-ended list of other salient
factors.

Braniff’s holding did not support the argument that a § 363(b) asset sale must be rejected
simply because it is a sale of all or substantially all of a debtor’s assets. Thus a § 363(b) sale
may well be a reorganization in effect without being the kind of plan rejected in Braniff.?
Although Lione/ did not involve a contention that the proposed sale was a sub rosa or de
facto reorganization, a bankruptcy court confronted with that allegation may approve or
disapprove a § 363(b) transfer that is a sale of all or substantially all of a debtor’s assets,
using the analysis set forth in Iione/ in order to determine whether there was a good busi-
ness reason for the sale.

The Indiana Pensioners argue that the Sale is a sub rosa plan chiefly because it gives
value to unsecured creditors (i.e., in the form of the ownership interest in New Chrysler
provided to the union benefit funds) without paying off secured debt in full, and without
complying with the procedural requirements of Chapter 11. However, Bankruptcy Judge
Gonzalez demonstrated proper solicitude for the priority between creditors and deemed
it essential that the Sale in no way upset that priority. The lien holders’ security interests
would attach to all proceeds of the Sale: “Not one penny of value of the Debtors’ assets is
going to anyone other than the First-Lien Lenders.” Opinion Granting Debtor’s Motion
Seeking Authority to Sell, May 31, 2009, (“Sale Opinion”) at 18. As Bankruptcy Judge
Gonzalez found, all the equity stakes in New Chrysler were entirely attributable to new
value-including governmental loans, new technology, and new management-which were
not assets of the debtor’s estate.

The Indiana Pensioners’ arguments boil down to the complaint that the Sale does not
pass the discretionary, multifarious Lzone/ test. The bankruptcy court’s findings constitute
an adequate rebuttal. Applying the Lione/ factors, Bankruptcy Judge Gonzalez found good
business reasons for the Sale. The linchpin of his analysis was that the only possible alter-
native to the Sale was an immediate liquidation that would yield far less for the estate—
and for the objectors. The court found that, notwithstanding Chrysler’s prolonged and
well-publicized efforts to find a strategic partner or buyer, no other proposals were forth-

? The transaction at hand is as good an illustration as any. “Old Chrysler” will simply transfer the $2 billion in
proceeds to the first lien lenders, and then liquidate. The first lien lenders themselves will suffer a deficiency of
some $4.9 billion, and everyone else will likely receive nothing from the liquidation. Thus the Sale has inevitable
and enormous influence on any eventual plan of reorganization or liquidation. But it is not a “sub rosa plan” in
the Braniff sense because it does not specifically “dictate,” or “arrange” ex ante, by contract, the terms of any
subsequent plan.
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coming. In the months leading up to Chrysler’s bankruptcy filing, and during the bank-
ruptcy process itself, Chrysler executives circled the globe in search of a deal. But the Fiat
transaction was the only offer available.

The Sale would yield $2 billion. According to expert testimony—not refuted by the ob-
jectors—an immediate liquidation of Chrysler as of May 20, 2009 would yield in the range
of nothing to $800 million.!? Crucially, Fiat had conditioned its commitment on the Sale
being completed by June 15, 2009. While this deadline was tight and seemingly arbitrary,
there was little leverage to force an extension. To preserve resources, Chrysler factories
had been shuttered, and the business was hemorrhaging cash. According to the bankruptcy
court, Chrysler was losing going concern value of nearly $100 million each day.

On this record, and in light of the arguments made by the parties, the bankruptcy court’s
approval of the Sale was no abuse of discretion. With its revenues sinking, its factories
dark, and its massive debts growing, Chrysler fit the paradigm of the melting ice cube.
Going concern value was being reduced each passing day that it produced no cars, yet was
obliged to pay rents, overhead, and salaries. Consistent with an undetlying purpose of the
Bankruptcy Code—maximizing the value of the bankrupt estate—it was no abuse of dis-
cretion to determine that the Sale prevented further, unnecessary losses.

The Indiana Pensioners exaggerate the extent to which New Chrysler will emerge from
the Sale as the twin of Old Chrysler. New Chrysler may manufacture the same lines of cars
but it will also make newer, smaller vehicles using Fiat technology that will become avail-
able as a result of the Sale—moreover, at the time of the proceedings, Old Chrysler was
manufacturing no cars at all. New Chrysler will be run by a new Chief Executive Officer,
who has experience in turning around failing auto companies. It may retain many of the
same employees, but they will be working under new union contracts that contain a six-
year no-strike provision. New Chrysler will still sell cars in some of its old dealerships in
the United States, but it will also have new access to Fiat dealerships in the European
market. Such transformative use of old and new assets is precisely what one would expect
from the § 363(b) sale of a going concern.

11

The Indiana Pensioners next challenge the Sale Order’s release of all liens on Chrysler’s
assets. In general, under § 363(f), assets sold pursuant to § 363(b) may be sold “free and
clear of any interest” in the assets when, inter alia, the entity holding the interest consents
to the sale. 11 U.S.C. § 363(f)(2). The bankruptcy court ruled that, although the Indiana
Pensioners did not themselves consent to the release, consent was validly provided by the
collateral trustee, who had authority to act on behalf of all first-lien credit holders.

We agree. Through a series of agreements, the Pensioners effectively ceded to an agent
the power to consent to such a sale; the agent gave consent; and the Pensioners are bound.
Accordingly, questions as to the status or preference of Chrysler’s secured debt are simply
not presented in this case. ***

12'The expert’s earlier estimates of liquidation value had been higher. For example, in early May 2009, the same
expert opined that a liquidation might yield between nothing and $1.2 billion. But, from the beginning of May
until the end, Chrysler expended $400 million in cash collateral.
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The Indiana Pensioners argue that the Secretary of the Treasury (“Secretary”) exceeded
his statutory authority and violated the Constitution by using TARP money to finance the
sale of Chrysler’s assets. Pensioners raise interesting and unresolved constitutional issues
concerning the scope of the Secretary’s authority under TARP and the use of TARP money
to bail out an automobile manufacturer. However, federal courts are constrained by our
own constitutional limitations, including the non-waivable Article III requirement that we
have jurisdiction over the case or controversy before us. We do not decide whether the
Secretary’s actions were constitutional or permitted by statute, because we conclude that
the Indiana Pensioners lack standing to raise the TARP issue, and that we lack jurisdiction
in this case to entertain that challenge. ***

I\Y

Finally, several objectors appeal from that portion of the Sale Order extinguishing all ex-
isting and future claims against New Chrysler, that “(a) arose prior to the Closing Date, (b)
relate[ | to the production of vehicles prior to the Closing Date or (c) otherwise [are] as-
sertable against the Debtors or [are] related to the Purchased Assets prior to the closing
date.” Sale Order at 40. The objectors can be divided into three groups: (1) plaintiffs with
existing product liability claims against Chrysler; (2) plaintiffs with existing asbestos-related
claims against Chrysler; and (3) lawyers undertaking to act on behalf of claimants who,
although presently unknown and unidentified, might have claims in the future arising from
Old Chrysler’s production of vehicles. We consider each group’s arguments in turn.

A. Existing Product Liability Claims

The Ad Hoc Committee of Consumer-Victims of Chrysler LLC and William Lovitz et al.
challenge the foreclosing of New Chrysler’s liability for product defects in vehicles pro-
duced by Old Chrysler. Section 363(f) provides, in relevant part, that a “trustee may sell
property ... free and clear of any interest in such property,” under certain circumstances. 11
U.S.C. § 363(f) (emphasis added). The objectors argue that personal injury claims are not
“interests in property,” and that the district court’s reliance on In re Trans World Airlines,
Inc., 322 F.3d 283 (3d Cir. 2003) (“TWA?”), which advances a broad reading of “interests
in property,” was misplaced.

We have never addressed the scope of the language “any interest in such property,” and
the statute does not define the term. In TW.A, the Third Circuit considered whether (1)
employment discrimination claims and (2) a voucher program awarded to flight attendants
in settlement of a class action constituted “interests” in property for purposes of § 363(f).
K After surveying its owns precedents and the Fourth Circuit’s decision in United Mine
Workers of Am.1992 Benefit Plan v. Leckie Smokeless Coal Co. (In re Leckie Smokeless
Coal Co.), 99 F.3d 573 (4th Cir. 1996), the TW.A court held that “[w]hile the interests of
the [plaintiffs] in the assets of TWA’s bankruptcy estate are not interests in property in the
sense that they are not in rem interests, ... they are interests in property within the meaning
of section 363(f) in the sense that they arise from the property being sold.” 322 F.3d at 290
(emphasis added). ***

Appellants argue that these decisions broadly construing the phrase “any interest in such
property” fail to account for the language of 11 U.S.C. § 1141(c), a provision involving
confirmed plans of reorganization. Section 1141(c) provides that “except as otherwise pro-
vided in the [reorganization] plan or in the order confirming the plan, after confirmation
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of a plan, the property dealt with by the plan is free and clear of a// claimss and interests of
creditors, equity security holders, and of general partners in the debtor.” 11 U.S.C.
§ 1141(c) (emphasis added). Appellants argue that Congress must have intentionally in-
cluded the word “claims”® in § 1141(c), and omitted the word from § 363(f), because it
was willing to extinguish tort claims in the reorganization context, but unwilling to do so
in the § 363 sale context. Appellants account for this discrepancy on the basis that reor-
ganization provides unsecured creditors procedural rights that are not assured in a § 363(b)
sale.

We do not place such weight on the absence of the word “claims” in § 363(f). The lan-
guage and structure of § 1141(c) and § 363(f) differ in many respects. Section 1141(c), for
example, applies to all reorganization plans; § 363(f), in contrast, applies only to classes of
property that satisfy one of five criteria. Thus, while § 363 sales do not afford many of the

procedural safeguards of a reorganization, § 363(f) is limited to specific classes of property.
kokok

We agree with TW.A and Leckie that the term “any interest in property” encompasses
those claims that “arise from the property being sold.” See TWA, 322 F.3d at 290. By
analogy to Leckie (in which the relevant business was coal mining), “[appellants’] rights are
grounded, at least in part, in the fact that [Old Chrysler’s] very assets have been employed
for [automobile production] purposes: if Appellees had never elected to put their assets to
use in the [automobile] industry, and had taken up business in an altogether different area,
[appellants] would have no right to seek [damages].” Leckie, 99 F.3d at 582.

“To allow the claimants to assert successor liability claims against [the purchaser]| while
limiting other creditors’ recourse to the proceeds of the asset sale would be inconsistent
with the Bankruptcy Code’s priority scheme.” TWA, 322 F.3d at 292. Appellants ignore
this overarching principle and assume that tort claimants faced a choice between the Sale
and an alternative arrangement that would have assured funding for their claims. But had
appellants successfully blocked the Sale, they would have been unsecured creditors fighting
for a share of extremely limited liquidation proceeds. Given the billions of dollars of out-
standing secured claims against Old Chrysler, appellants would have fared no better had
they prevailed.

The possibility of transferring assets free and clear of existing tort liability was a critical
inducement to the Sale. As in TIW.A, “a sale of the assets of [Old Chrysler] at the expense
of preserving successor liability claims was necessary in order to preserve some [55],000
jobs, ... and to provide funding for employee-related liabilities, including retirement bene-
fits [for more than 106,000 retirees|.” TWA, 322 F.3d at 293; see also Sale Opinion at 3.

It is the transfer of Old Chrysler’s tangible and intellectual property to New Chrysler
that could lead to successor liability (where applicable under state law) in the absence of
the Sale Order’s liability provisions. Because appellants’ claims arose from Old Chrysler’s

18 The Bankruptcy Code defines “claim” as: (A) right to payment, whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable,
secured, or unsecured; or (B) right to an equitable remedy for breach of performance if such breach gives rise to
a right to payment, whether or not such right to an equitable remedy is reduced to judgment, fixed, contingent,
matured, unmatured, disputed, undisputed, secured, or unsecured. 11 U.S.C. § 101(5).
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property, § 363(f) permitted the bankruptcy court to authorize the Sale free and clear of
appellants’ interest in the property.

B. Asbestos Claims

On behalf of herself and others with outstanding or potential claims against Old Chrysler
resulting from exposure to asbestos, Patricia Pascale argues that the Sale Order impropetly
grants New Chrysler immunity without assuring compliance with 11 U.S.C. § 524(g).

Section 524(g) *** authorizes the court “to enjoin entities from taking legal action for
the purpose of directly or indirectly collecting, recovering, or receiving payment or recov-
ery with respect to any [asbestos-related] claim or demand.” 11 U.S.C. § 524(g)(1)(B). To
obtain relief under § 524(g), a debtor must “[c]hannel | | asbestos-related claims to a per-
sonal injury trust [to] relieve[ | the debtor of the uncertainty of future asbestos liabilities.”
In re Combustion Eng’g, Inc., 391 F.3d 190, 234 (3d Cir. 2004). Injunctions granting relief
under this provision are subject to numerous requirements and conditions. See 11 U.S.C.
§ 524(2)(2)(B); Combustion Eng’g, 391 F.3d at 234 & n. 45.

By its terms, however, § 524(g) applies only to “a court that enters an order confirming
a plan of reorganization under chapter 11.” 11 U.S.C. § 524(g)(1)(A). Sections I and 11 of
this opinion conclude that the Sale was proper under § 363. That determination forecloses
the application of § 524(g) because there is no plan of reorganization as yet. Moreover, the
bankruptcy court in this case did not issue an injunction, as is permitted by § 524(g)(1)(B),
and the debtor did not establish a trust subsuming its asbestos liability. Accordingly, there
is no merit to Pascale’s argument that the Sale Order violates § 524(g).

C. Future Claims

The Sale Order extinguished the right to pursue claims “on any theory of successor or
transferee liability. whether known or unknown as of the Closing, now existing or hereafter
arising, asserted or unasserted, fixed or contingent, liquidated or unliquidated.” Sale Order
at 40-41. This provision is challenged on the grounds that: (1) the Sale Order violates the
due process rights of future claimants by extinguishing claims without providing notice;
(2) a bankruptcy court is not empowered to trump state successor liability law; (3) future,
unidentified claimants with unquantifiable interests could not be compelled “to accept a
money satisfaction,” 11 U.S.C. § 363(f)(5); and (4) future causes of action by unidentified
plaintiffs based on unknown events cannot be classified as “claims” under the Bankruptcy
Code.

We affirm this aspect of the bankruptcy court’s decision insofar as it constituted a valid
exercise of authority under the Bankruptcy Code. However, we decline to delineate the
scope of the bankruptcy court’s authority to extinguish future claims, until such time as
we are presented with an actual claim for an injury that is caused by Old Chrysler, that
occurs after the Sale, and that is cognizable under state successor liability law.
CONCLUSION
We have considered all of the objectors-appellants’ contentions on these appeals and have
found them to be without merit. For the foregoing reasons, we affirm the June 1, 2009
order of the bankruptcy court authorizing the Sale.
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In re: LTL Management, LL.C

64 F.4th 84 (3t Cir. 2023)

AMBRO, Circuit Judge: Johnson & Johnson Consumer Inc. (“Old Consumer”), a wholly
owned subsidiary of Johnson & Johnson (“J&J”), sold healthcare products with iconic
names branded on consumers’ consciousness—Band-Aid, Tylenol, Aveeno, and Listerine,
to list but a few. It also produced Johnson’s Baby Powder, equally recognizable for well
over a century as a skincare product. Its base was talc, a mineral mined and milled into a
fine powder. Concerns that the talc contained traces of asbestos spawned in recent years
a torrent of lawsuits against Old Consumer and J&J alleging Johnson’s Baby Powder has
caused ovarian cancer and mesothelioma. Some of those suits succeeded n verdicts, some
failed (outright or on appeal), and others settled. But more followed into the tens of thou-
sands.

With mounting payouts and litigation costs, Old Consumer, through a series of inter-
company transactions primarily under Texas state law, split into two new entities: LTL
Management LLC (“LTL”), holding principally Old Consumer’s liabilities relating to talc
litigation and a funding support agreement from LTL’s corporate parents; and Johnson &
Johnson Consumer Inc. (“New Consumer”), holding virtually all the productive business
assets previously held by Old Consumer. J&]J’s stated goal was to isolate the talc liabilities
in a new subsidiary so that entity could file for Chapter 11 without subjecting Old Con-
sumer’s entire operating enterprise to bankruptcy proceedings.

Two days later, LTL filed a petition for Chapter 11 relief in the Bankruptcy Court for
the Western District of North Carolina. That Court, however, transferred the case to the
Bankruptcy Court for the District of New Jersey. Talc claimants there moved to dismiss
LTL’s bankruptcy case as not filed in good faith. The Bankruptcy Court, in two thorough
opinions, denied those motions and extended the automatic stay of actions against LTL to
hundreds of nondebtors that included J&J and New Consumer. Appeals followed and are
consolidated before us.

We start, and stay, with good faith. Good intentions—such as to protect the J&J brand
or comprehensively resolve litigation—do not suffice alone. What counts to access the
Bankruptcy Code’s safe harbor is to meet its intended purposes. Only a putative debtor in
financial distress can do so. LTL was not. Thus we dismiss its petition.

I. BACKGROUND

A. J&J, Baby Powder, and Old Consumer

The story of LTL begins with its parent company, J&]. It is a global company and house-
hold brand well-known to the public for its wide range of products relating to health and
well-being. Many are consumer staples, filling pharmacies, supermarkets, and medicine
cabinets throughout the country and beyond. One of these products was Johnson’s Baby
Powder, first sold by J&J in 1894. It became particularly popular, being used by or on
hundreds of millions of people at all stages of life.

J&J has not always sold baby powder directly, though. In 1979, it transferred all assets
associated with its Baby Products division, including Johnson’s Baby Powder, to Johnson
& Johnson Baby Products Company (“J&] Baby Products”), a wholly owned subsidiary
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(the “1979 Spin-Off”). A series of further intercompany transactions in ensuing decades
ultimately transferred Johnson’s Baby Powder to Old Consumer.

So since 1979 only Old Consumer and its predecessors, and not J&J, have directly sold
Johnson’s Baby Powder. LTL maintains that the 1979 Spin-Off included an agreement
between J&J and J&J Baby Products that makes Old Consumer, as successor to the latter,
responsible for indemnifying J&]J for all past, present, and future liabilities stemming from
Johnson’s Baby Powder. Thus, according to LTL, Old Consumer was liable for all claims
relating to Johnson’s Baby Powder, either directly or indirectly through its responsibility
to indemnify J&].

B. Baby Powder Litigation

Talc triggered little litigation against J&]J entities before 2010. There had been but a small
number of isolated claims alleging the products caused harms such as talcosis (a lung dis-
ease caused by inhalation of talc dust or talc), mesothelioma cancer of organ membranes,
typically in the lungs, associated with exposure to asbestos), and rashes. But trials in 2013
and 2016 resulted in jury verdicts for plaintiffs alleging Old Consumer’s talc-based prod-
ucts caused ovarian cancer. Despite the first resulting in no monetary award, and the sec-
ond being reversed on appeal, these trials ushered in a wave of lawsuits alleging Johnson’s
Baby Powder caused ovarian cancer and mesothelioma. Governmental actions, including
the U.S. Food and Drug Administration’s finding of asbestos traces in a sample of John-
son’s Baby Powder in 2019 and Health Canada’s confirmation in 2021 of its 2018 finding
of a significant association between exposure to talc and ovarian cancer, also heightened
J&J’s and Old Consumer’s potential exposure.

With the door wide open, over 38,000 ovarian cancer actions (most consolidated in fed-
eral multidistrict litigation in New Jersey) and over 400 mesothelioma actions were pending
against Old Consumer and J&J when LTL filed its Chapter 11 petition. Expectations were
for the lawsuits to continue, with thousands more in decades to come. The magnitude of
the award in one case also raised the stakes. There, a Missouri jury awarded $4.69 billion
to 22 ovarian cancer plaintiffs, reduced on appeal to $2.24 billion to 20 plaintiffs who were
not dismissed. Ingham v. Johnson & Johnson, 608 S.\.3d 663 (Mo. Ct. App. 2020).

Yet other trials reaching verdicts for plaintiffs were not so damaging to J&]J entities. Since
2018, damages in all other monetary awards to plaintiffs that were not reversed averaged
about $39.7 million per claim. Moreover, Old Consumer and J&]J often succeeded at trial.
According to LTL’s expert, of 15 completed ovarian cancer trials, only Ingham resulted in
a monetary award for the plaintiffs that was not reversed; and of 28 completed mesotheli-
oma trials, fewer than half resulted in monetary awards for the plaintiffs that were not
reversed (and many of those were on appeal at the time of LTL’s bankruptcy filing). In
addition, Old Consumer and J&J often avoided trial before bankruptcy, settling roughly
0,800 talc-related claims for just under $1 billion in total and successfully obtaining dismis-
sals without payment of about 1,300 ovarian cancer, and over 250 mesothelioma, actions.

Undoubtedly, the talc litigation put financial pressure on Old Consumer. Before LTL’s
petition, it paid approximately $3.5 billion for talc-related verdicts and settlements. It also
paid nearly $1 billion in defense costs, and the continuing run rate was between $10 million
to $20 million per month. LTL’s expert identified talc-related costs as a primary driver that
caused the income before tax of J&J’s Consumer Health business segment (for which Old
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Consumer was the primary operating company in the U.S.) to drop from a $2.1 billion
profit in 2019 to a $1.1 billion loss in 2020.

Old Consumer also faced billions in contested indemnification obligations to its bank-
rupt talc supplier, Imerys Talc America, Inc. and affiliates (collectively “Imerys”), as well
as parties who had owned certain of Imerys’s talc mines. These remained after J&J’s set-
tlement proposal of about $4 billion to $5 billion in the Imerys bankruptcy case—which,
per LTL, had been tentatively agreed by attorneys for talc plaintiffs—ultimately fell
through by June 2021. An LTL representative testified that, if that proposal succeeded, it
would have settled (subject to an opt-out) virtually all ovarian cancer claims in the multi-
district tort litigation and corresponding additional claims against J&J entities in the Imerys
case. Old Consumer was also the target of both state and federal talc-related governmental
complaints and investigations, as well as securities and shareholder actions, that could re-
sult in their own financial penalties and defense costs. LTL’s expert opined, and the Bank-
ruptcy Court accepted, that the total talc-related liabilities threatened Old Consumet’s abil-
ity to make substantial talc-related payments from working capital or other readily market-
able assets while funding its costs of operations (including marketing, distribution, research
and development).

Still, Old Consumer was a highly valuable enterprise, estimated by LTL to be worth $61.5
billion (excluding future talc liabilities), with many profitable products and brands. And
much of its pre-filing talc costs were attributable to the payment of one verdict, Ingham,
a liability J&] described in public securities filings as “unique” and “not representative of
other claims.” App. 2692-93. Further, while it allocated all talc-related payments to Old
Consumer per the 1979 Spin-Off, J&] functionally made talc payments from its accounts
and received an intercompany payable from Old Consumer in return. Addressing the
scope of its litigation exposure in an October 2021 management representation letter to
its auditors, J&]J valued its and its subsidiaries’ probable and reasonably estimable contin-
gent loss for products liability litigation, including for talc, under Generally Accepted Ac-
counting Principles (“GAAP”), at $2.4 billion for the next 24 months. It also continued to
stand by the safety of its talc products and deny liability relating to their use.

Consistent with their fiduciary duties, and likely spurred by the U.S. Supreme Court’s
denial of certiorari in Ingham, members of J&J’s management explored ways to mitigate
Old Consumet’s exposure to talc litigation. In a July 2021 email with a ratings agency, J&J’s
treasurer described a potential restructuring that would capture all asbestos liability in a
subsidiary to be put into bankruptcy.

C. Corporate Restructuring and Divisional Merger

On October 12, 2021, Old Consumer moved forward with this plan, undergoing a corpo-
rate restructuring relying principally on a merger under Texas law. Counterintuitively, this
type of merger involves “the division of a [Texas| entity into two or more new ... entities.”
Tex. Bus. Orgs. Code Ann. § 1.002(55)(A); see generally id. §§ 10.001 et seq. When the
original entity does not survive the merger, it allocates its property, liabilities, and obliga-
tions among the new entities according to a plan of merger and, on implementation, its
separate existence ends. Id. §§ 10.003, 10.008(a)(1). Except as otherwise provided by law
or contract, no entity created in the merger is “liable for the debt or other obligation”
allocated to any other new entity. Id. § 10.008(a)(4). In simplified terms, the merger splits
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a legal entity into two, divides its assets and liabilities between the two new entities, and
terminates the original entity. While some pejoratively refer to it as the first step in a “Texas
Two-Step” when followed by a bankruptcy filing, we more benignly call it a “divisional
merger.”

In our case, Old Consumer’s restructuring was designed as a series of reorganizational
steps with the divisional merger at center.> Ultimately, the restructuring created two new
entities, LTL and New Consumer, and on its completion Old Consumer ceased to exist.
It also featured the creation of a Funding Agreement, which had Old Consumer stand in
momentarily as the payee, but ultimately (after some corporate maneuvers*) gave LTL
rights to funding from New Consumer and J&].

As the most important step, the merger allocated LTL responsibility for essentially all
liabilities of Old Consumer tied to talc-related claims. This meant, among other things, it
would take the place of Old Consumer in current and future talc lawsuits and be respon-
sible for their defense. Old Consumer also transferred to LTL assets in the merger, includ-
ing principally the former’s contracts related to talc litigation, indemnity rights, its equity
interests in Royalty A&M LLC (“Royalty A&M?”), and about $6 million in cash. Carved
out from Old Consumer and its affiliates just before the divisional merger, Royalty A&M
owns a portfolio of royalty streams that derive from consumer brands and was valued by
LTL at approximately $367.1 million.

Of the assets Old Consumer passed to LTL, most important were Old Consumer’s rights
as a payee under the Funding Agreement with J&J and New Consumer. On its transfer,
that gave L'TL, outside of bankruptcy, the ability to cause New Consumer and J&J, jointly
and severally, to pay it cash up to the value of New Consumer for purposes of satisfying
any talc-related costs as well as normal course expenses. In bankruptcy, the Agreement
gave LTL the right to cause New Consumer and J&], jointly and severally, to pay it cash
in the same amount to satisfy its administrative costs and to fund a trust, created in a plan
of reorganization, to address talc liability for the benefit of existing and future claimants.
In either scenario, there were few conditions to funding and no repayment obligation. The
value of the payment right could not drop below a floor defined as the value of New
Consumer measured as of the time of the divisional merger, estimated by LTL at $61.5
billion, and was subject to increase as the value of New Consumer increased after it.

3 A slightly abbreviated summary of the many steps is as follows. Old Consumer merged into Chenango Zero,
LLC, a Texas limited liability company and indirect, wholly owned subsidiary of J&] (“Chenango Zero”), with
Chenango Zero surviving the merger. Chenango Zero (formerly Old Consumer) effected a divisional merger
under the Texas Business Organizations Code by which two new Texas limited liability companies were created,
Chenango One LLC (“Chenango One”) and Chenango Two LLC (“Chenango Two”), and Chenango Zero
ceased to exist. Chenango One then converted into a North Carolina limited liability company and changed its
name to “LTL Management LLC.” Chenango Two merged into Curahee Holding Company Inc., the direct
patent company of LTL (“Curahee”). Curahee survived the merger and changed its name to “Johnson & Johnson
Consumer Inc.” (now New Consumer).

4 On the day of the divisional merger, the Funding Agreement was executed by Chenango Zero (formerly Old
Consumer), as payee, along with J&]J and Curahee, as payors. Then, per the divisional merger, LTL was allocated
rights as payee under the Funding Agreement, replacing Chenango Zero. Chenango Two (which assumed Old
Consumer’s assets not allocated to LTL) then merged into Curahee, one of the two original payors, and became
New Consumer.
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On the other side of the divisional-merger ledger, New Consumer received all assets and
liabilities of Old Consumer not allocated to LTL. It thus held Old Consumer’s productive
business assets, including its valuable consumer products, and, critically, none of its talc-
related liabilities (except those related to workers’ compensation). After this, the organiza-
tional chart was reshuffled to make New Consumer the direct parent company of LTL.

When the ink dried, LTL—having received Old Consumer’s talc liability, rights under
the Funding Agreement, a royalties business, and cash—was prepared to fulfill its reason
for being: a bankruptcy filing. Meanwhile, New Consumer began operating the business
formerly held by Old Consumer and would essentially remain unaffected (save for its fund-
ing obligation) by any bankruptcy filing of LTL.

LTL became in bankruptcy talk the “bad company,” and New Consumer became the
“good company.” This completed the first steps toward J&J’s goal of “globally resolv|ing]
talc-related claims through a chapter 11 reorganization without subjecting the entire Old
[Consumer]| enterprise to a bankruptcy proceeding.” App. 450 (Decl. of John Kim 6).

D. LTL Bankruptcy Filing and Procedural History

On October 14, 2021, two days after the divisional merger, LTL filed a petition for Chapter
11 relief in the Bankruptcy Court for the Western District of North Carolina. It also sought
(1) to extend the automatic stay afforded to it under the Bankruptcy Code to talc claims
arising from Johnson’s Baby Powder asserted against over six hundred nondebtors (the
“Third-Party Claims”), including affiliates such as J&J] and New Consumer, as well as in-
surers and third-party retailers (all nondebtors collectively the “Protected Parties”), or al-
ternatively, (2) a preliminary injunction enjoining those claims. LTL’s first-day filings de-
scribed the bankruptcy as an effort to “equitably and permanently resolve all current and
future talc-related claims against it through the consummation of a plan of reorganization
that includes the establishment of a [funding] trust.” App. 3799 (LTL’s Compl. for Decl.
and Inj. Relief 2); App. 316 (LTL’s Info. Br. 1).

A month later, the North Carolina Bankruptcy Court issued an order enjoining Third-
Party Claims against the Protected Parties. But the order expired after 60 days and would
not bind a subsequent court. The next day, following motions from interested parties (in-
cluding representatives for talc claimants) and a Show Cause Order, the Court transferred
LTL’s Chapter 11 case to the District of New Jersey under 28 U.S.C. § 1412. It rejected
what it viewed as LTL’s effort to “manufacture venue” and held that a preference to be
subject to the Fourth Circuit’s two-prong bankruptcy dismissal standard could not justify
its filing in North Carolina. App. 1515 (N.C. Transfer Order 10).

With the case pending in the Bankruptcy Court for the District of New Jersey, the Offi-
cial Committee of Talc Claimants (the “Talc Claimants’ Committee”) moved to dismiss
LTL’s petition under § 1112(b) of the Bankruptcy Code as not filed in good faith. Soon
after, Arnold & Itkin LLP, on behalf of talc claimants it represented (“A&I”), also moved
for dismissal on the same basis. LTL opposed the motions. Two other law firms—includ-
ing Aylstock, Witkin, Kreis & Overholtz, PLLC, on behalf of talc claimants (“AWKO”)—
joined the motions. For ease of reference, we refer collectively to the Talc Claimants’ Com-
mittee, A&I, and AWKO as the “Talc Claimants.”
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At the same time, LTL urged the New Jersey Bankruptcy Court to extend the soon-to-
expire order enjoining Third-Party Claims against the Protected Parties. The Talc Claim-
ants’” Committee and AWKO opposed this motion. In February 2022, the Bankruptcy
Court held a five-day trial on the motions to dismiss and L'TL’s third-party injunction
motion. It denied soon thereafter the motions to dismiss and granted the injunction mo-
tion.

In its opinion addressing the motions to dismiss, the Bankruptcy Court applied Third
Circuit case law and held that LTL filed its bankruptcy petition in good faith. The Court
ruled the filing served a valid bankruptcy purpose because it sought to resolve talc liability
by creating a trust for the benefit of claimants under § 524(g) of the Bankruptcy Code. At
a high level, that provision allows a debtor satisfying certain conditions to establish, in a
plan of reorganization, a trust for the benefit of current and future claimants against which
an injunction channels all asbestos litigation. The Court highlighted what it viewed as sev-
eral benefits of claims administration through a § 524(g) trust, compared to mass asbestos
litigation in trial courts, including the possibility it could resolve claims more efficiently
(from both a cost and time perspective), ensure more balanced recoveries among claim-
ants, and preserve funds for future claimants.

The Court also held LTL was in financial distress. It focused on the scope of litigation
taced by Old Consumer (and transferred to LTL), the historic costs incurred by Old Con-
sumer in connection with talc litigation, and the effect of these costs on its business. It
suggested that extrapolating this talc liability into the future showed the “continued viabil-
ity of all J&J companies [was] imperiled.” App. 36 (Mot. to Dismiss Op. 306). Yet it ap-
peared to doubt LTL would completely exhaust its payment right under the Funding
Agreement.

Finally, the Court determined LTL’s corporate restructuring and bankruptcy were not
undertaken to secure an unfair tactical litigation advantage against talc claimants, but con-
stituted “a single integrated transaction” that did not prejudice creditors and eliminated
costs that would otherwise be imposed on Old Consumet’s operating business had it been
subject to bankruptcy. App. 43 (Id. at 43). The Court ultimately saw the bankruptcy forum
as having a superior ability, compared to trial courts, to protect the talc claimants’ interests,
viewing this as an “unusual circumstance[]” that precluded dismissal under 11 U.S.C. §

1112(b)(2).

At the same time the Bankruptcy Court grappled substantively with existing Circuit case
law, it made much of LTL’s novel design and the reasons for it. Its bankruptcy, the Court
believed, presented a “far more significant issue” than equitable limitations on bankruptcy
filings: “which judicial system [better setved talc claimants] —the state/federal court trial
system, or a trust vehicle established under a chapter 11 reorganization plan ... [in Bank-
ruptcy Court].” App. 12-13. Answering this question, it provided a full defense of its
“strong conviction that the bankruptcy court is the optimal venue for redressing the harms
of both present and future talc claimants in this case.” App. 19.

The Talc Claimants timely appealed the Bankruptcy Court’s order denying the motions
to dismiss. The Talc Claimants’ Committee and AWKO also appealed the order enjoining
Third-Party Claims against the Protected Parties. On request of the Talc Claimants, the
Bankruptcy Court certified the challenged orders to our Court under 28 U.S.C. § 158(d)(2).
In May 2022, we authorized direct appeal of the orders under the same statute. ***
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II. ANALYSIS ***

B. Good Faith

Chapter 11 bankruptcy petitions are “subject to dismissal under 11 U.S.C. § 1112(b) unless
filed in good faith.” In re 15375 Menz’l Corp. v. BEPCO, L.P., 589 F.3d 605, 618 (3d Cir.
2009) (citing NMSBPCSL.DHB, L.P. v. Integrated Telecom Express, Inc. (In re Integrated Telecom
Express, Inc.), Integrated Telecons, 384 F.3d 108, 118 (3d Cir. 2004). *** “|T]wo inquiries ... are
particularly relevant™ “(1) whether the petition serves a valid bankruptcy purpose[;] and
(2) whether [it] is filed merely to obtain a tactical litigation advantage.” Id. at 618 (internal
quotation marks omitted) (citing 384 F.3d at 119-20). Valid bankruptcy purposes include
“preserv(ing] a going concern” or “maximiz[ing] the value of the debtor’s estate.” Id. at

619. Further, a valid bankruptcy purpose “assumes a debtor in financial distress.” Integrated
Telecomn, 384 F.3d at 128.

C. Financial Distress as a Requirement of Good Faith

Our precedents show a debtor who does not suffer from financial distress cannot demon-
strate its Chapter 11 petition serves a valid bankruptcy purpose supporting good faith. We
first applied this principle in SGL Carbon. The debtor there filed for Chapter 11 protection
in the face of many antitrust lawsuits—in its words, to “protect itself against excessive
demands made by plaintiffs” and “achieve an expeditious resolution of the claims.” I re
SGL Carbon Corp., 200 F.3d 154, 157 (3d Cir. 1999). But we dismissed the petition for lack
of good faith, relying on the debtor’s strong financial health. Id. at 162-70. We rejected
arguments that the suits seriously threatened the company and could force it out of busi-
ness, suggesting the magnitude of potential liability would not likely render it insolvent. Id.
at 162-64. And the filing was premature, as one could be later made—without risking the
debtor’s ability to reorganize—at a time a company-threatening judgment occurred. Id. at
163. Finally, in considering whether the petition served a valid bankruptcy purpose, we
discerned none in light of the debtor’s substantial equity cushion and a lack of evidence
suggesting it had trouble paying debts or impaired access to capital markets. Id. at 166.
Were the debtor facing “setious financial and/or managerial difficulties at the time of fil-
ing,” the result may have been different. Id. at 164. ***

The theme is clear: absent financial distress, there is no reason for Chapter 11 and no
valid bankruptcy purpose *** But what degree of financial distress justifies a debtor’s fil-
ing? To say, for example, that a debtor must be in financial distress is not to say it must
necessarily be insolvent. We recognize as much, as the Code conspicuously does not con-
tain any particular insolvency requirement. And we need not set out any specific test to
apply rigidly when evaluating financial distress. Nor does the Code direct us to apply one.
Instead, the good-faith gateway asks whether the debtor faces the kinds of problems that
justify Chapter 11 relief. ***

Still, we cannot today predict all forms of financial difficulties that may in some cases
justify a debtor’s presence in Chapter 11. Financial health can be threatened in other ways;
for instance, uncertain and unliquidated future liabilities could pose an obstacle to a debtor
efficiently obtaining financing and investment. As we acknowledged in SGL Carbon, cer-
tain financial problems or litigation may require significant attention, resulting in “serious...
managerial difficulties.” 200 F.3d at 164. Mass tort cases may present these issues and
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others as well, like the exodus of customers and suppliers wary of a firm’s credit-risk. So
many spokes can lead to financial distress in the right circumstances that we cannot divine

them all. What we can do, case-by-case, is consider all relevant facts in light of the purposes
of the Code.

Financial distress must not only be apparent, but it must be immediate enough to justify
a filing. *** Still, encouragement of early filing “does not open the door to premature
filing.” Id. at 163. This may be a fine line in some cases, but our bankruptcy system puts
courts, vested with equitable powers, in the best position to draw it. Risks associated with
premature filing may be particularly relevant in the context of a mass tort bankruptcy.
Inevitably those cases will involve a bankruptcy court estimating claims on a great scale—
introducing the possibility of undervaluing future claims (and underfunding assets left to
satisfy them) and the difficulty of fairly compensating claimants with wide-ranging degrees
of exposure and injury. On the other hand, a longer history of litigation outside of bank-
ruptcy may provide a court with better guideposts when tackling these issues.

To take a step back, testing the nature and immediacy of a debtor’s financial troubles,
and examining its good faith more generally, are necessary because bankruptcy significantly
disrupts creditors’ existing claims against the debtor: “Chapter 11 vests petitioners with
considerable powers—the automatic stay, the exclusive right to propose a reorganization
plan, the discharge of debts, etc.—that can impose significant hardship on particular cred-
itors. When financially troubled petitioners seek a chance to remain in business, the exercise
of those powers is justified.” Integrated Telecorr, 384 F.3d at 120 (emphasis added) (citing
SGL Carbon, 200 I.3d at 165-60).

*#¢ The takeaway here is that when financial distress is present, bankruptcy may be an
appropriate forum for a debtor to address mass tort liability. Our SGL. Carbon decision
specifically addressed this in distinguishing the financial distress faced by Johns-Manville
in its Chapter 11 case. It was prompted by a tide of asbestos litigation that, but for its filing,
would have forced the debtor to book a $1.9 billion liability reserve “trigger[ing] the accel-
eration of approximately $450 million of outstanding debt, [and] possibly resulting in a
forced liquidation of key business segments.” I re Jobns-Manville Corp., 36 B.R. 727, 730
(Bankr. S.D.N.Y. 1984). That created a “compelling need [for the debtot] to reorganize in
order to meet” its obligations to creditors. Id. This urgency stood in stark contrast to the
circumstances in SGL Carbon, where the debtor faced no suits, or even liquidated judg-
ments, that threatened its ongoing operations.

A.H. Robins Company, before its bankruptcy, faced financial woes like Johns-Manville’s,
in both cases caused by mass product liabilities litigation. Before filing, Robins had only
$5 million in unrestricted funds and a “financial picture ... so bleak that financial institu-
tions were unwilling to lend it money.” I re A.H. Robins Co., Inc., 89 B.R. 555, 558 (Bankr.
E.D.V.A. 1988). The Court concluded Robins “had no choice but to file for relief under
Chapter 11.” Id.

And in Dow Corning’s Chapter 11 case, the Court described the company’s resolve to
address mass tort liability as “a legitimate effort to rehabilitate a solvent but financially-
distressed corporation.” In re Dow Corning Corp., 244 B.R. 673, 676-77 (Bankr. E.D. Mich.
1999) (emphasis added). It specifically recognized that “the legal costs and logistics of de-
tending the worldwide product liability lawsuits against the [d]ebtor threatened its vitality
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by depleting its financial resources and preventing its management from focusing on core
business matters.” Id. at 677.

These cases show that mass tort liability can push a debtor to the brink. But to measure
the debtor’s distance to it, courts must always weigh not just the scope of liabilities the
debtor faces, but also the capacity it has to meet them. We now go there, but only after
detouring to a problem particular to our case: For goodfaith purposes, should we judge
the financial condition of LTL by looking to Old Consumer—the operating business with
valuable assets, but damaging tort liability, that the restructuring and filing here aimed to
protect? Or should we look to LTL, the entity that actually filed for bankruptcy? Or finally,
like the Bankruptcy Court, should we consider “the financial risks and burdens facing both
Old [Consumer] and [LTL]”? App. 14 (Mot. to Dismiss Op. 14).

D. Only LTL’s Financial Condition is Determinative.

Weighing the totality of facts and circumstances might seem on the surface to require that
we evaluate the state of affairs of both Old Consumer and LTL when judging the latter’s
tinancial distress. That said, we must not underappreciate the financial reality of LTL while
unduly elevating the comparative relevance of its pre-bankruptcy predecessor that no
longer exists. Even were we unable to distinguish the financial burdens facing the two
entities, we can distinguish their vastly different sets of available assets to address those
burdens. On this we part from the Bankruptcy Court.

Thus for us, the financial state of LTL—a North Carolina limited liability company
formed under state law and existing separate from both its predecessor company (Old
Consumer) and its newly incorporated counterpart company (New Consumer)—should
be tested independent of any other entity. That means we focus on its assets, liabilities,
and, critically, the funding backstop it has in place to pay those liabilities.

Doing so reflects the principle that state-law property interests should generally be given
the same effect inside and outside bankruptcy: “Property interests are created and defined
by state law. Unless some federal interest requires a different result, there is no reason why
such interests should be analyzed differently simply because an interested party is involved
in a bankruptey proceeding.” Butner v. United States, 440 U.S. 48, 55 (1979)No one doubts
that the state-law divisional merger passed talc liabilities to LTL. Why in bankruptcy would
we recognize the effectiveness of this state-law transaction, but at the same time ignore
others that augment L'TL’s assets, such as its birth gift of the Funding Agreement? To say
the financial condition of Old Consumer prior to the restructuring—which was not bol-
stered by such a contractual payment right—determines the availability of Chapter 11 to
LTL would impose on the latter a lookback focused on the nonavailability of a funding
backstop to what is now a nonentity.

Instead, we must evaluate the full set of state-law transactions involving LTL to under-
stand the makeup of its financial rights and obligations that, in turn, dictate its financial
condition. Even were we to agree that the full suite of reorganizational steps was a “single
integrated transaction,” App. 43 (Mot. to Dismiss Op. 43), this conclusion does not give
us license to look past its effect: the creation of a new entity with a unique set of assets
and liabilities, and the elimination of another. Only the former is in bankruptcy and subject
to its good-faith requirement.
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We cannot say a “federal interest requires a different result.” See Butner, 440 U.S. at 55.
That is because the Bankruptcy Code is an amalgam of creditor-debtor tradeoffs balanced
by a Congress that assumed courts applying it would respect the separateness of legal en-
tities (and their respective assets and liabilities). “[T]The general expectation of state law and
of the Bankruptcy Code ... is that courts respect entity separateness absent compelling
circumstances calling equity ... into play.” I re Owens Corning, 419 F.3d 195, 211 (3d Cir.
2005). Put differently, as separateness is foundational to corporate law, which in turn is a
predicate to bankruptcy law, it is not easily ignored. It is especially hard to ignore when
J&J’s pre-bankruptcy restructuring—ring-fencing talc liabilities in L'TL and forming the
basis for this filing—depended on courts honoring this principle.

The Bankruptcy Code is designed in important part to protect and distribute a debtor’s
assets to satisfy its liabilities. It strains logic then to say the condition of a defunct entity
should determine the availability of Chapter 11 to the only entity subject to it. To do so
would introduce uncertainty regarding how far back and to what entities a court can look
when evaluating a debtor’s financial distress.

Thus, while we agree with the Bankruptcy Court that both entities are part of our dis-
cussion of financial distress, the financial condition of Old Consumer is relevant only to
the extent it informs our view of the financial condition of LTL itself.

E. LTL Was Not in Financial Distress.

With our focus properly set, we now evaluate the financial condition of LTL. It is here we
most disagree with the Bankruptcy Court, as it erred by overemphasizing the relevance of
Old Consumer’s financial condition. And while we do not second-guess its findings on the
scope and costs of talc exposure up to the filing date, we do not accept its projections of
future liability derived from those facts.

After these course corrections, we cannot agree LTI was in financial distress when it
filed its Chapter 11 petition. The value and quality of its assets, which include a roughly
$61.5 billion payment right against J&J and New Consumer, make this holding untenable.

The Funding Agreement merits special mention. To recap, under it LTL had the right,
outside of bankruptcy, to cause J&] and New Consumer, jointly and severally, to pay it
cash up to the value of New Consumer as of the petition date (estimated at $61.5 billion)
to satisfy any talc-related costs and normal course expenses. Plus this value would increase
as the value of New Consumer’s business and assets increased. App. 4316-17 (Funding
Agreement 4-5, § 1 Definition of “JJCI Value”). The Agreement provided LTL a right to
cash that was very valuable, likely to grow, and minimally conditional. And this right was
reliable, as J&J and New Consumer were highly creditworthy counterparties (an under-
statement) with the capacity to satisfy it.

As for New Consumer, it had access to Old Consumer’s cash-flowing brands and prod-
ucts along with the profits they produced, which underpinned the $61.5 billion enterprise
value of New Consumer as of LTL’s filing. And the sales and adjusted income of the
consumer health business showed steady growth in the last several years when talc costs
were excluded. Most important, though, the payment right gave LTL direct access to J&]’s
exceptionally strong balance sheet. At the time of LTL’s filing, J&J had well over $400
billion in equity value with a AAA credit rating and $31 billion just in cash and marketable
securities. It distributed over $13 billion to shareholders in each of 2020 and 2021. It is
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hard to imagine a scenario where J&J and New Consumer would be unable to satisfy their
joint obligations under the Funding Agreement. And, of course, J&J’s primary, contractual
obligation to fund talc costs was one never owed to Old Consumer (save for the short
moment during the restructuring that it was technically a party to the Funding Agreement).

Yet the Bankruptcy Court hardly considered the value of LTL’s payment right to its
financial condition. True, it noted its jurisdictional authority could “ensure that [LTL] pur-
sue[d] its available rights” under the Funding Agreement. App. 43 (Mot. to Dismiss Op.
43). But, in discussing LTL’s financial condition, the Court was “at a loss to understand,
why—merely because [LTL] contractually has the right to exhaust its funding options [un-
der the Funding Agreement]”—it was “not to be regarded as being in “financial distress.”
App. 35 (Id. at 35). It speculated that a draw on the payment right could force J&J to
deplete its available cash or pursue a forced liquidation of New Consumer and have a
“horrific impact” on those companies. Id. The assumption seems to be that, out of con-
cern for its affiliates, LTL may avoid drawing on the payment right to its full amount. But
this is unsupported and disregards the duty of LTL to access its payment assets.

Ultimately, whether this assumption was made or not, the Bankruptcy Court did not
consider the full value of LTL’s backstop when judging its financial condition. And at the
same time it acutely focused on how talc litigation affected Old Consumer. Directing its
sight to Old Consumer and away from the Funding Agreement’s benefit to LTL essentially
made the financial means of Old Consumer, and not LLTL, the lodestar of the Court’s
financial-distress analysis. This misdirection was legal error.

We also find a variable missing in the Bankruptcy Court’s projections of future liability
for LTL extrapolated from the history of Old Consumer’s talc litigation: the lattet’s suc-
cesses. To reiterate, before bankruptcy Old Consumer had settled about 6,800 talc-related
claims for under $1 billion and obtained dismissals of about 1,300 ovarian cancer and over
250 mesothelioma claims without payment. And a minority of the completed trials resulted
in verdicts against it (with some of those verdicts reversed on appeal). Yet the Court in-
voked calculations that just the legal fees to defend all existing ovarian cancer claims (each
through trial) would cost up to $190 billion. App. 37 (Id. at 37). It surmised “one could
argue” the exposure from the existing mesothelioma claims alone exceeded $15 billion.
App. 17 (Id. at 17). These conjectures ballooned its conclusion that, “[e]ven without a
calculator or abacus, one can multiply multi-million dollar or multi-billion dollar verdicts
by tens of thousands of existing claims, let alone future claims,” to see that “the continued
viability of all J&] companies is imperiled.” App. 36 (Id. at 30).

What these projections ignore is the possibility of meaningful settlement, as well as suc-
cessful defense and dismissal, of claims by assuming most, if not all, would go to and
succeed at trial. In doing so, these projections contradict the record. And while the Bank-
ruptcy Court questioned the continuing relevance of the past track record after Ingham
and the breakdown of the Imerys settlement talks, this assumes too much too eatly. Noth-
ing in the record suggests Ingham—one of 49 pre-bankruptcy trials and described even by
J&J as “unique” and “not representative,” App. 2692-93—was the new norm. Nor is there
anything that shows all hope of a meaningful global or near-global settlement was lost after
the initial Imerys offer was rebuffed. The Imerys bankruptcy remained a platform to ne-
gotiate settlement. And the progression of the multidistrict litigation on a separate track
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would continue to sharpen all interested parties’ views of mutually beneficial settlement
values.

Finally, we cannot help noting that the casualness of the calculations supporting the
Court’s projections engenders doubt as to whether they were factual findings at all, but
instead back-of-the-envelope forecasts of hypothetical worst-case scenarios. Still, to the
extent they were findings of fact, we cannot say these were inferences permissibly drawn
and entitled to deference. Hence, they were clearly erroneous. And as we locate no other
inferences or support in the record to bear the Court’s assertion that the “talc liabilities”
“far exceed [LTL’s] capacity to satisfy [them],” we cannot accept this conclusion either.

In this context, it becomes clear that, on its filing, LTL did not have any likely need in
the present or the near-term, or even in the long-term, to exhaust its funding rights to pay
talc liabilities. In the over five years of litigation to date, the aggregate costs had reached
$4.5 billion (less than 7.5% of the $61.5 billion value on the petition date), with about half
of these costs attributable to one ovarian cancer verdict, Ingham, to date an outlier victory
for plaintiffs. While the number of talc claims had surged in recent years, still J&J, as of
October 2021, valued the probable and reasonably estimable contingent loss for its prod-
ucts liability litigation, including for talc, under GAAP, at $2.4 billion for the next two
years. Further, though settlement offers are only that, we do not disregard LTL’s sugges-
tion that $4 billion to $5 billion was at one time considered by plaintiffs’” lawyers to be in
the ballpark to resolve virtually all multidistrict ovarian cancer claims as well as correspond-
ing additional claims in the Imerys bankruptcy. And as noted, we view all this against a
pre-bankruptcy backdrop where Old Consumer had success settling claims or obtaining
dismissal orders, and where, at trial, ovarian cancer plaintiffs never won verdicts that with-
stood appeal outside of Ingham and mesothelioma plaintiffs had odds of prevailing that
were less than stellar.

From these facts—presented by J&J and LTL themselves—we can infer only that LTL,
at the time of its filing, was highly solvent with access to cash to meet comfortably its
liabilities as they came due for the foreseeable future. It looks correct to have implied, in a
prior court filing, that there was not “any imminent or even likely need of [it] to invoke the Funding
Agreement to its maximum amount or anything close to 12> App. 3747 (LTL’s Obj. to Mots. for
Cert. of Direct Appeal 22) (emphasis added). Indeed, the Funding Agreement itself recited
that LTL, after the divisional merger and assumption of that Agreement, held “assets hav-
ing a value at least equal to its liabilities and had financial capacity sufficient to satisfy its
obligations as they become due in the ordinary course of business, including any [t]alc [r]elated
[liabilities.” App. 4313 (Funding Agreement 1, § E) (emphasis added). This all comports
with the theme LTL proclaimed in this case from day one: it can pay current and future
talc claimants in full. See App. 630 (Transcript of N.C. “First Day” Hearing, October 20,
2021) (LTL’s counsel telling the North Carolina bankruptcy court in his opening remarks
that “[LTL], New [Consumer], and J&] believe that $2 billion exceeds any liability [LTL]
could reasonably have for talc-related claims....” (emphasis added)).

We take J&J and LTL at their word and agree. LTL has a funding backstop, not unlike
an ATM disguised as a contract, that it can draw on to pay liabilities without any disruption
to its business or threat to its financial viability. It may be that a draw under the Funding
Agreement results in payments by New Consumer that in theory might someday threaten
its ability to sustain its operational costs. But those risks do not affect LTL, for J&] remains
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its ultimate safeguard. And we cannot say any potential liquidation by LTL of Royalty
A&M—a collection of bare rights to streams of payments cobbled together on the eve of
bankruptcy—to pay talc costs would amount to financial distress. Plus LTL had no obli-
gation, outside of bankruptcy, to sell those assets for cash before drawing on the Funding
Agreement.

At base level, LTL, whose employees are all J&]J employees, is essentially a shell company
“formed,” almost exclusively, “to manage and defend thousands of talc-related claims”
while insulating at least the assets now in New Consumer. App. 449 (Decl. of John Kim
5). And LTL was well-funded to do this. As of the time of its filing, we cannot say there
was any sign on the horizon it would be anything but successful in the enterprise. It is even
more difficult to say it faced any “serious financial and/or managerial difficulties” calling
for the need to reorganize during its short life outside of bankruptcy.

But what if, contrary to J&J’s statements, Ingham is not an anomaly but a harbinger of
things to come? What if time shows, with the progression of litigation outside of bank-
ruptcy, that cash available under the Funding Agreement cannot adequately address talc
liability? Perhaps at that time L'TL could show it belonged in bankruptcy. But it could not
do so in October 2021. While LL'TL inherited massive liabilities, its call on assets to fund
them exceeded any reasonable projections available on the record before us. The “attenu-
ated possibility” that talc litigation may require it to file for bankruptcy in the future does
not establish its good faith as of its petition date. Id. at 164. At best the filing was prema-
ture.!8

In sum, while it is unwise today to attempt a tidy definition of financial distress justifying
in all cases resort to Chapter 11, we can confidently say the circumstances here fall outside
those bounds. Because L'TL was not in financial distress, it cannot show its petition served
a valid bankruptcy purpose and was filed in good faith under Code § 1112(b).

F. “Unusual Circumstances” Do Not Preclude Dismissal

The Bankruptcy Court held, as an independent basis for its decision, that even if LTL’s
petition were not filed in good faith, § 1112(b)(2) of the Code authorized it nonetheless to
deny dismissal. For a petition to be saved under that provision, a court must identify “un-
usual circumstances establishing that ... [dismissal] is not in the best interests of creditors
and the estate.” 11 U.S.C. § 1112(b)(2). The debtor (or any other party in interest) must
also establish “the grounds for ... [dismissal| include an act or omission” (1) “for which
there exists a reasonable justification” and (2) “that will be cured within a reasonable period
of time.” Id.

The Bankruptcy Court ruled that “the interests of current tort creditors and the absence
of viable protections for future tort claimants outside of bankruptcy ... constitute such
‘unusual circumstances’ as to preclude ... dismissal.” App. 13 (Mot. to Dismiss Op. 13 n.8).

18 Some might read our logic to suggest L'TL need only part with its funding backstop to render itself fit for a
renewed filing. While this question is also premature, we note interested parties may seek to “avoid any transfer”
made within two years of any bankruptcy filing by a debtor who “receivels] less than a reasonably equivalent
value in exchange for such transfer” and “became insolvent as a result of [it].” 11 U.S.C. § 548(a). So if the
question becomes ripe, the next one might be: Did LTL receive reasonably equivalent value in exchange for
forgoing its rights under the Funding Agreement?
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But what is unusual instead is that a debtor comes to bankruptcy with the insurance ac-
corded LTL. Our ground for dismissal is LTL’s lack of financial distress. No “reasonable
justification” validates that missing requirement in this case. And we cannot currently see
how its lack of financial distress could be overcome. For these reasons, we go counter to
the Bankruptcy Court’s conclusion that “unusual circumstances” sanction LTL’s Chapter
11 petition.

III. CONCLUSION

Our decision dismisses the bankruptcy filing of a company created to file for bankruptcy.
It restricts J&J’s ability to move thousands of claims out of trial courts and into bankruptcy
court so they may be resolved, in J&J’s words, “equitably” and “efficiently.” LTL Br. 8.
But given Chapter 11’s ability to redefine fundamental rights of third parties, only those
facing financial distress can call on bankruptcy’s tools to do so. Applied here, while LTL
faces substantial future talc liability, its funding backstop plainly mitigates any financial
distress foreseen on its petition date.

We do not duck an apparent irony: that J&]’s triple A-rated payment obligation for L'TL’s
liabilities, which it views as a generous protection it was never required to provide to claim-
ants, weakened LTL’s case to be in bankruptcy. Put another way, the bigger a backstop a
parent company provides a subsidiary, the less fit that subsidiary is to file. But when the
backstop provides ample financial support to a debtor who then seeks shelter in a system
designed to protect those without it, we see this perceived incongruity dispelled.

That said, we mean not to discourage lawyers from being inventive and management
from experimenting with novel solutions. Creative crafting in the law can at times accrue
to the benefit of all, or nearly all, stakeholders. Thus we need not lay down a rule that no
nontraditional debtor could ever satisfy the Code’s good-faith requirement.

But here J&J’s belief that this bankruptcy creates the best of all possible worlds for it
and the talc claimants is not enough, no matter how sincerely held. Nor is the Bankruptcy
Court’s commendable effort to resolve a more-than-thorny problem. These cannot dis-
place the rule that resort to Chapter 11 is appropriate only for entities facing financial
distress. This safeguard ensures that claimants’ pre-bankruptcy remedies—here, the
chance to prove to a jury of their peers injuries claimed to be caused by a consumer product
—are disrupted only when necessary.

Some may argue any divisional merger to excise the liability and stigma of a product gone
bad contradicts the principles and purposes of the Bankruptcy Code. But even that is a
call that awaits another day and another case. For here the debtor was in no financial dis-
tress when it sought Chapter 11 protection. To ignore a parent (and grandparent) safety
net shielding all liability then foreseen would allow tunnel vision to create a legal blind
spot. We will not do so.

Because it abused its discretion in denying the motions to dismiss, we reverse the Bank-
ruptcy Court’s order denying the motions and remand this case with the instruction to
dismiss L'TL’s Chapter 11 petition. Dismissing its case annuls the litigation stay ordered by
the Court and makes moot the need to decide that issue.
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